








CASES 


ARGUED AND DETERMIN ED | 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT MACON, 


FEBRUARY TERM, 1852. 


Present—JOSEPH H. LUMPKIN, 
HIRAM WARNER, Judges. 
EUGENIUS A. NISBET, 





No. 22.—Wituis A. Maneuam, plaintiff in error, vs. Wiu1AM 
H. C. Reep, defendant in error. 


[1.] Query. Whether actions for injuries to personal property, are within 
the provisions of 22 and 23 Charles II. which declares, that in personal 
actions, when damages are below 40 shillings, the plaintiff shall recover 
no more costs than damages ? 


[2.] In an actionof trespass, for an injury done tothe plaintiff's slave, the 
Jury rendered a verdict in favor of the plaintiff for costs: Held, that 
such a verdict and the judgment thereon, are nullities; that in legal ef- 
. fect this was a finding in favor of the defendant; and that the law car- 
ried the costs in his favor, against the plaintiff. 


[8.] Upon illegality, the validity of a judgment cannot be antealie into. 


Affidavit of illegality to ji. fa. for cost, in Pike Superior 
Court. Decided by Judge Srarkx, at February adjourned 
Term, 1852. 


An action of trespass was brought by the plaintiff, against the 
defendant, for the beating of a slave belonging to the plaintiff. 
vot x1 18 
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The Jury found a verdict for the plaintiff for the costs of suit, 
for which a fi. fa. was subsequently issued, to which the defend- 
ant filed his affidavit of illegality, on the ground “that the ac- 
tion in which the cost-accrued,*for which the fi. fa. issued, was 
for damages for whipping a slave; and the Jury had no right 
to find a verdict for costs alone, without finding some 
damages.” 

The Court sustained the illegality, and ordered the ji. fa. to 
be set aside, on the ground, “ that in this action, the recovery 
being less than forty shillings, the plaintiff could recover no 
more costs than damages.” 

To which decision plaintiff in error excepted. 

The plaintiff also moved to dismiss the illegality, upon the 
ground that it would not lie in such a case as this; which mo- 
tion the Court overruled and the plaintiff excepted. 


W. W. Arnoxp, for the plaintiff, made the following points, 
and cited the following authorities : 


1. At Common Law, no costs were recoverable ; but by the 
Statute of Gloucester and others, costs were given “in all cases 
where damages may be recoverable.” Schley’s Dig. 93 and notes. 
3 Comyn’s Dig. (Costs) 4. 1 p. 223. 

2. This was an action of trespass to personal property, and 
in such cases, the rule of no more costs than damages, does 
not apply. 2 Tidd’s Pr. 3d im. edit. p. 963. 1 Chitty’s Pl. 
187. 1 Starkie’s Rep. 55. 3 Comyn Dig. (Costs) 4. 3 n. 2 p. 
228 n.n. p. 231, ’2, 33, *4. 

The rule only applies to personal actions proper, (and not to 
actions for injury to personal property) and by special acts to 
actions for slander, &c. 3 Comyn Dig. Cost, A. 3 p. 228, n. n. 
» p. 231,74. 2 Tidd’s Pr. 965. 2 Wheat. Selw. 1371, ’2, ’4. 

3. Again: the rule does not bind the Jury, but only the 
Court ; and here the Jury expressly find for the plaintiff “ the 
costs of suit.’ 3 Com. Dig. Cost, 4. 3. n.2 p. 228 and 233. 
2 Tidd’s Pr. 967. And by pleading only the general issue, the 
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defendant is bound to pay the costs. 5 Bing. Rep. 196. 3 
Brod. & B. 117. 

4. In this case, illegality is not the proper remedy. It goes 
behind the judgment to the verdict. 7 Ga. Rep. 204. 


H. Green, for defendant. 


Points taken and authorities cited : 

1st. At Common Law, previous to the Statute of Gloucester, 
no costs were recoverable. That Statute gave to the plaintiff 
the right to recover costs in all actions in which he was entitled 
to recover damages. 6 Edwards,1. See Schley’s Dig. 93. 

2d. The Statute of 22d and 23d Charles II. restricts the 
plaintiffs right to full costs, in all actions, ex delicto, where the 
finding is less than 40 shillings, and he is not permitted to re- 
cover any more costs than damages. See Schley’s Digest, 251. 
2 Sellon’s Practice, 430. 

3d. The Jury cannot control the costsin but one way, and 
that is by finding the amount of damages required to carry costs. 
Hardin vs. Lumpkin, 5 Ga. Rep. 452. 

4th. The Statute of 22d and 23d Charles II. was held by 
the Judges, in Convention, to apply to an action of malicious 
prosecution. There the finding of the Jury was for one dollar ; 
and the Judges held that the plaintiff was entitled to no more 
costs than damages. Dudley’s ‘R. 176. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] No final costs were recoverable at Common Law. 2 
Inst. 288. Tidds Pr. 945. 2 Com. Dig. 542. By Statute 
of Gloucester, (6 Edwards, I.) the plaintiff shall recover costs 
in all cases where damages are recovered. Divers Statutes 
were subsequently passed to restrain this right of parties plain- 
tiffs. The policy of these restraining Statutes was to discour- 
age vexatious suits. The Statute with which we have to do 
just now, is that of 22 and 23 Charles Il. By this Statute it 
was enacted, that “in all actions of trespass, assault and bat- 
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tery, and other personal actions, wherein the Judge at the trial of 
the cause, shall not find and certify under his hand, upon the 
back of the record, that an assault and battery was proved, or 
that the freehold or title to the land mentioned in the plaintiff’s 
declaration, was chiefly in question; the plaintiff, in case the 
Jury shall find the damages to be under the value of 40 shil- 
lings, shall recover no more cost of suit than the damages 
so found shall amount to.” Whether trespass for injuries to 
personal property is within the provisions of this Statute, I do 
very much doubt. I am, indeed, inclined to believe that inju- 
ries to personal chattels are not within it. It has certainly been 
ruled in the British Courts, that when a party goes for a sub- 
stantive, independent injury, done to personal chattels, this 
Statute does not apply. 1 Salk.208. 1 Stra. 534. 7 Moore, 
269. 5D. & E. 482. 1 Taun. 357. Tidd’s Practice, 965. 
[2.] This action is for an injury done to the plaintiff’s slave. 
We are all agreed, however, that this is a case where the plain- 
tiff below was entitled to no costs at all; but that on the con- 
trary, the defendant was entitled to his full costs. We so rule, 
upon the ground that the finding of the Jury, was, in legal contem- 
plation, a finding for the defendant, and that the cost thereby 
was cast upon the plaintiff. The Jury rendered a verdict for 
the costs, in favor of the plaintiff. The question for the Jury 
to find, was that made by the pleadings. The plaintiff alleged 
an injury to his slave, by which he lost his services, and claimed 
damages. The defendant pleaded not guilty. The issue made 
was this: isthe defendant guilty of the alleged trespass? Their 
duty was to determine that question upon the proofs, and upon 
the proofs assess the damages. If they found him guilty, it was 
their duty to give damages ; if not, to find, generally, for the de- 
fendant. Here they have found no damages for the plaintiff, and 
the conclusion of the law is, that they could not and did not 
find the defendant guilty of the trespass. They found the costs 
for the plaintiff, but having found no damages—having thus de- 
termined the issue against the plaintiff—they had no right to find 
costs in his favor. To do so is to violate the law, for a finding 
- forthe defendant casts the costs in his favor. It is no part of 
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their duty—that is, it is not necessary for the Jury, at Law, to say 
a word about the costs, in any event; for the law determines 
who shall pay the costs, upon their verdict. If they find dam- 
ages for the plaintiff, they need not say with costs, for the law 
has settled that. If they find for the defendant, then also, the 
law determines the cost. At Law, the Jury cannot, as they may 
in Equity, find a special verdict. They cannot find the issue 
made in the pleadings against the plaintiff, and at the same 
time find the costs for him. ‘They have no power to do, what 
may seem to them equity between the parties. Their duty is 
single. Having undertaken to do what they cannot do—give 
costs without finding any damages—the result is, that their find- 
ing of costs is a nullity; and the finding was, in Law, a verdict 
for the defendant. When there is a verdict for the defendant, 
by Statutes of Great Britain, of force in Georgia, he is entitled 
to cost. Statute 23d Henry VIII. Schley, 160. Statute 4th 
James I. Schley, 235. 

[3.] The verdict in this case, and the judgment for costs in 
favor of the plaintiff below, wasa nullity. But the remedy, by 
illegality, filed against the execution, does not reach the evil. 
It is too well settled in our Courts, to need a farther remark, 
that illegality cannot inquire into the validity of the judgment. 
The execution followed the judgment. It was regular, and 
nothing is alleged against it, as having occurred subsequent to 
to the judgment. The counsel for the defendant in error knows 
the rights of his client, and will, no doubt, know how to pur- 
suethem. And whilst we agree with the Court below, that in 
this case, the plaintiff in the action, is not entitled to any costs, 
we reverse the judgment, on the ground that the proceeding by 
illegality, cannot help the defendant. 
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No. 23.—H. G. R. McNew, for the use,.&c. plaintiff in error, 
vs. E. F, Knort, defendant in error. 


[1.] A plea, that before the right of action accrued upon the note which is 
sued on, to wit, in May, 1848, the defendant became a bankrupt, with- 
in thetrue meaning and import of the Act of Congress of 1841; and 
that by reason thereof, the debt, which is the foundation of the action, 
is fully discharged, and its recovery completely barred, is sufficient to ad- 
mit the certificate of discharge. 

[2.] Ifthe plea of bankruptcy was defective, the case being in the last 
resort, the defendant should be allowed to amend. 

[8.] A certified copy of the order of discharge, reciting all the previous 
proceedings which had been had in the case, and that the applicant had 
fully complied with every requisition which h:d been made upon him by 
the Court, and obeyed every provision of the law, is a proper certificate 
of discharge, as required by the Act. 

[4.] Every indorser of a promissory note, warrants that the note is valid, 
and that the maker is liable to pay it. 

[5.] Upon a qualified indorsement, to be liable in the second instance only, 
if the note has been previously paid by the maker, the right of action ac- 
crues immediately in favor of the holder, against the indorser. 

[6.] Under the Act of 19th August, 1841, contingent demands, arising out 
of indorsements, bail and other uncertain undertakings, may be proven 
against the bankrupt, and when these claims become absolute, they will 
be allowed to participate in the bankrupt’s effects. 


Assumpsit, in Pike Superior Court. Tried before Judge 
Stark, February adjourned Term, 1852. 


On the 31st day of May, 1839, William Segur and William 
Crawford executed their joint and several promissory note, to 
Henry Kunkle or bearer, for one hundred dollars, payable on 
the 25th December, ensuing. Kunkle transferred the note to 
Edward F. Knott, by delivery. On the 14th day of December, 
1841, Knott transferred the note to the plaintiff, by the following 
indorsement: 


“T indorse the within note, to be liable in the second in- 
stance.” E. F. Kworr. 
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On this indorsement this action was brought. Among other 
pleas, the defendant filed the following, “that plaintiff ought 
not to be permitted to maintain his said action against the de- 
fendant ; because, after the making of said several supposed 
promises and undertakings in the said declaration mentioned, ifany 
such were made, and after the accruing of the said several 
supposed causes of action, if any such ever accrued, to wit, on 
the 23d day of May, in the year 1843, ‘he, the said defendant, 
became a bankrupt, within the true meaning and intent of the 
Statute then in force, concerning bankrupts, to wit, an Act or 
Statute, passed by the Congress of the United States in the year 
1841 ; and that said supposed causes of action, in said declara- 
tion mentioned, if any such there were or be, did accrue to said 
plaintiff before this defendant became, and was declared a bank- 
‘rupt, by which this defendant was discharged from all his debts, 
including the one sued for, &c. &c. And for further plea, this 
defendant says, that after the supposed causes of action com- 
menced, and before the commencement of plaintiff’s action, this 
defendant was duly discharged as a bankrupt, under the bank- 
rupt law of the United States, passed in the year 1841,” &c. 

On the trial on the appeal, at February adjourned Term, 1851, 
of Pike Superior Court, the plaintiff gave in evidence, an exem- 
plification from the Superior Court of Henry County, from which 
it appeared, that McNeil, on the 20th day of September, 1842, 
commenced an action on said note, against William T. Craw- 
ford, as the executor of William Crawford, to which the defend- 
ant filed the plea of payment, alleging that the note had been 
paid off by William Segur, when in the hands of the original 
payee. 

At the April Term of said Court, in the year 1845, the Jury 
found a verdict for the defendant. 

The plaintiff having closed, the defendant tendered in evi- 
dence his certificate of discharge in bankruptcy, of which the 
following is a copy: 
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“¢ District Court or THE UniTep States, 
District or Greorcia. 


“In Bankruptcy: Edward F. Knott, ofthe Town of McDon- 
ough, Henry County, Georgia—Physician, and one of the firm 
of Crew, Segur & Knott, and of Bond & Knott, and of James & 
E. F. Knott, of McDonough—a bankrupt, having filed his peti- 
tion, praying that a full discharge of all his debts may be de- 
creed and allowed, anda certificate thereof be granted him, 
pursuant to the Act of Congress, entitled an Act to establish 
a uniform system of bankruptcy throughout the United States, 
passed the 19th August, 1841; and it appearing to the Court, 
upon the petition and reports of the Clerk and assignee accom- 
panying the same, that the said bankrupt has surrendered all his 
property and rights of property, with the exception of the neces- 
sary household and kitchen furniture, and such other articles as 
has been designated and set apart by the assignee, and the 
wearing apparel ofthe said bankrupt, and that of his. wife and 
children; and that the said bankrupt has fully complied with 
and obeyed all orders and directions, which, from time to time 
have been given and passed by the Court, and has otherwise 
conformed to all the requirements of the said Act; and that no 
written dissent to such discharge has been filed by a majority, 
in number and value, of his creditors, who have proved their 
debts, and no cause being now shown to the Court, why the 
prayer of the petitioner should not be granted. 

‘On motion of H.-R. Jackson, by Joseph W. Jackson, attor- 
ney for the petitioner, it is therefore, by virtue of the Act afore- 
said, ordered, decreed and allowed, that the said Edward F. 
Knott be, and he is hereby, fully discharged of, and from all 
his debts, owing by him, at the time of the presentation of his 
petition to be declared a bankrupt; and it is further ordered 
and granted, that the Clerk duly certify a copy of this decree, 
under the seal of the Court, and deliver the same to the bank- 
rupt when demanded.” : 

Which said certificate was duly certified by the Clerk of said 
District Court. 

To the introduction of the certificate in evidence, counsel for 
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plaintiff objected, on the grounds: Jst. Because the defend- 
ant had not pleaded it. 

2d. Because it was not competent evidence, either as a de- 
fence or as being such a certificate, as under the Bankrupt Act, 
could be pleaded in bar. 

The Court overruled the objection, and counsel for plaintiff 
excepted. 

On motion of counsel for defendant, the Court permitted the 
plea to be amended, by pleading the certificate specially. 

To which, counsel for plaintiff excepted. 

Among other things, the Court charged the Jury, “ that if 
they were satisfied that at the time of making the indorsement, 
the note had been paid off by one of the makers, to the payee, 
then the indorsee had an immediate right of action against the 
indorser, and it was such a subsisting debt, as even in England, 
might have been proved under the commission of bankruptcy, 
and such a debt is barred by the certificate ; that under our law, 
even if the defendant’s liability, under this indorsement, were an 
uncertain contingent demand, dependent on the solvency of the 
makers of the note, the holder of the note might have been per- 
mitted to prove his debt, under the Act; and his failure to do so, 
is a waiver of all future right of recovery, if the debt, though 
contingent, existed at the time of application.” 

To which charge, counsel for plaintiff excepted, and upon 
these several exceptions, have assigned error. 


W. W. Arnoxp, for plaintiff in error. 
Atrorp & Moorg, for defendant in error. 
By the Court—Lumexiy, J. delivering the opinion. 


It seems, that in May, 1839, Wm. Segur and Wm. Crawford, 
made a note for $100, payable Christmas next thereafter, to 
one Henry Kunkle or bearer. Kunkle, the payee, transferred 
the note, by delivery, to Edward F. Knott, who, in 1841, in- 
dorsed it to Hector G. H. McNeil, the plaintiff, to be liable in the 
vot x1 19 
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second instance. Segur, one of the makers, left the country. 
Suit was brought against the estate of Crawford, who had died 
in the meantime, and on the final trial, in 1845, it was proven, and 
so found by the Jury, that the note had been paid off and dis- 
. charged by Segur to Kunkle, the payee, while the paper was in 
his possession. McNeil then sued Knott, who, pending the 
previous action, to wit, in 1843, had been discharged under 
the Act of bankruptcy, then in force in the United States; and 
this writ of error is prosecuted to review and to reverse the 
several decisions of the Superior Court, upon this trial. 

The plaintiff having tendered the note and the indorsement 
thereon, in evidence, and an exemplification from the Superior 
Court of Henry County, with some additional proof, showing 
due diligence on his part, to collect the note out of the makers, 
and his failure to do so, closed his case. 

The defendant then offered a paper, purporting to be his cer- 
tificate of discharge, as a bankrupt. It was in these words: 


“District Court oF THE Unitep States, 
District oF GEorRGIA. 


In Bankruptcy: Edward F. Knott, of the Town of McDon- 
ough, Henry County, Georgia—physician, and one of the late 
firm of Crew, Segur & Knott, and of Bond & Peck, and of 
James & E. Knott, of McDonough—a bankrupt, having filed 
his petition, praying that afull discharge of all his debts may 
be decreed and allowed, and a certificate thereot be granted 
him, pursuant to the Act of Congress, entitled an Act to estab- 
lish a uniform system of bankruptcy throughout the United 
States, passed 19th August, 1841; and it appearing to the 
Court, upon the petition and report of the Clerk and assignee ac- 
companying the same, that the said bankrupt has surrendered 
all his property, and rights of property, with the exception of 
the necessary household and kitchen furniture, and such other 
articles as have been designated and set apart by the assignee, 
and the wearing apparel of the said bankrupt, and that of his 
wife and children; and that the said bankrupt has fully com- 
plied with, and obeyed all orders and directions, which, from 
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time to time have been given and passed by the Court, and has 
otherwise conformed to all the requirements of the said Act; 
and that no written dissent to such discharge has been filed by 
a majority, in number and value, of his creditors, who have 
proved their debts; and no cause being now shown to the Court 
why the prayer of the petitioner should not be granted—on 
motion of H. R. Jackson, by Jos. W. Jackson, attorney for the 
petitioner, it is therefore, by virtue of the Act aforesaid, order- 
ed, decreed and allowed, that the said Edward F. Knott be, and 
he is hereby, fully discharged of, and from all his debts, owing 
by him at the time of the presentation of his petition to be de- 
clared a bankrupt; and itis further ordered and granted that 
the Clerk duly certify a copy of this decree, under the seal of the 
Court, and deliver the same to the bankrupt when demanded.” 

I, George Glenn, Clerk of said Court, do certify, that the 
above orders were made and passed by the Court, on the 23d 
day of May, 1843. In witness whereof, I have hereunto set 
my hand, and affixed the seal of the said Court, this 23d day of 
May, A. D. 1843. 

[ Seal. ] Grorce Genny, Clerk. 


The introduction of this account was objected to, on the 
grounds: First, That the defendant had not pleaded it. 

Secondly, Because it was not issued in conformity with the 
Bankrupt Act. 

[1.] The answer of the defendant to the action, was in these 
words: “The said defendant, by his attorney, Andrew K. 
Moore, says, that after the making of said note, and his indorse- 
ment thereon, to wit, on the 23d day of May, 1843, he, the said 
Edward F. Knott, became a bankrupt, within the true meaning 
and intent of the Statute passed by the Congress of the United 
States, in the year 1841; and that said supposed causes of ac- 
tion accrued before this defendant’s discharge,” &c. 

By the Judiciary Act of 1799, the defendant is required to 
make his answer in writing, which shall plainly, fully and dis- 
tinctly set forth the cause of his defence. This plea is certainly 
a substantial compliance with the Statute ; and the Court, there- 
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fore was right in letting in the evidence which was offered un- 
der it. 

[2.] But hadthe plea been defective—the case being in the 
last resort—the party was entitled to amend. 

[3.] Whether the certificate be in conformity with the law 
which authorizes it to be granted, can be best ascertained by 
reference to the Act itself. 

By the 4th section, it is enacted, “that every bankrupt who 
shall bona fide surrender all his property and rights of property, 
with the exception before mentioned, for the benefit of his cred- 
itors, and shall fully comply with, and obey all the orders and 
directions which may, from time to time, be passed by the pro- 
per Court, and shall otherwise conform to all the requisitions 
of this Act, shall (unless a majority, in number and value, of 
-his creditors, who have proved their debts, shall file their writ- 
ten dissent thereto) be entitled to a full discharge from all his 
debts ; to be decreed and allowed by the Court which has de- 
clared him abankrupt; and a certificate thereof granted to him 
by such Court, accordingly, upon his petition filed for such pur- 
pose.” 5th volume United States Statutes at Large, 443. 

This form of certificate is that, no doubt, which has been 
prescribed by the District Court; and none more appropriate, it 
occurs to us, could be devised. It recites all the previous pro- 
ceedings which have been had, the compliance by the appli- 
cant with every requisition which has been made upon him, and 
then declares him entitled to a full discharge from all existing 
liabilities, and directs the Clerk to certify accordingly. 

The error which counsel have fallen into, is in confounding 
the judgment of discharge, which is certified by the Clerk, with 
the previous decree, pronouncing the debtor a bankrupt within 
the true intent and meaning of the Act. 

It is next objected, that the Court erred in charging the Jury, 
that if the note was paid off by one of the makers, to the origi- 
nal holder, at the time that Knott indorsed it to McNeil, that 
then a right of action accrued at once to McNeil, notwithstanding 
Knott was to be liable only in the second instance ; and that con- 
sequently he was bound to prove the debt under the commission 
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of bankruptcy, or lose it; and that if it were otherwise, and the 
liability of Knott was contingent only, depending upon the re- 
sult of the original, suit instituted against the makers of the 
note, that still, under the Bankrupt Act of August, 1841, the 
debt might have been, and therefore must have heen, proven or 
lost. 

The correctness of the first branch of the instructions given 
to the Jury, will depend upon the construction to be put upon 
the defendant, Knott’s indorsement. It is what is termed a 
qualified or restricted indorsement. He undertakes to be liable 
in the second instance. Mr. Arnold insists, that McNeil was 
bound to sue the makers, whether the note was discharged or 
not ; and at any rate, that inasmuch as the fact of payment kad 
not been practically ascertained in May, 1843, when Knott was 
declared a bankrupt, that this indorsement did not constitute 
such a debt as could have been proven at that time. 

[4.] We think othérwise, and hold that even under this limit- 
ed indorsement, Knott warranted three things: 1st. That the 
note which he transferred was valid; 2dly, That the maker 
was liable to pay it; and 3dly, Its ultimate solvency: that is, 
payment by himself, upon failure to collect the money out of the 
makers. 

[5.] And if the note was paid by one of the makers, to the 
original holder, at the time it was indorsed, there can be no 
doubt, we apprehend, that a right of action accrued immediate- 
ly in favor of McNeil, upon this ndorsement. He was bound 
to test the solvency, but not the genuineness of the paper. Knott 
had no title to the note at the time he passed it. His implied 
guarranty that the makers would pay it, became, therefore, eo 
instantt, infracted; and his conditional undertaking, converted 
at once into an absolute liability. 

[6.] But suppose it were otherwise, and that this portion of 
the charge was wrong; and that a right of action against the 
indorser did not accrue to the holder, immediately at the time of 
the making of the indorsement, on account of the notes having 
been previously paid off by one of the makers; and this was 
not, in May, 1843, such a subsisting debt as might, in England, 
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have been proved under the commission of bankruptcy, but was 
an uncertain demand, dependent on the result of the suit which 
was pending at the time that Knott was discharged ; still, is it 
not true, that under the Bankrupt ‘Act of 1841, McNeil would 
have been permitted to prove, even this contingent claim, and 
thus have entitled himself to the right to participate in the bank- 
rupt’s effects, and failing to do so, his remedy against Knott is 
forever barred ? 

Even in England now, by the Statute of 6 Geo. IV. ch. 16, 
which was a consolidation and improvement of all the previous 
Statutes of Bankruptcy, contingent debts may be proven; and 
by the 4th section of the last American Act, it is provided, that 
‘all creditors whose debts are not due and payable until a fu- 
ture day—all annuitants, holders of bottomry and respondentia 
bonds, holders of policies of insurances, sureties, indorsers, bail, 
or other persons having uncertain or contingent demands against 
such bankrupt, shall be permitted to come in and prove such 
debts or claims under this Act; and shall have a night, when 
their debts or claims become absolute, to have the same allow- 
ed them, &c.” U. States Statutes at Large, 445. 

Here, then, indorsers are included, eo nomine, in the list of 
creditors who may prove their contingent demands, and who, 
therefore, are bound to do it at their peril. Shall it be said that 
the Statute does not mean indorsers, who, like Knott, are liable 
in the second instance only? We find no distinction in the 
Act, between indorsers generally, and those who have partially 
restricted their liability; and the law making none, we can 
make none. Indeed there is no good reason why any such 
should exist. If these indorsers are bound on contracts upon 
which they may be made ultimately responsible, then they 
should be provided for. Their liability is not more uncertain 
than that of bail, nor isit more difficult to ascertain the present 
value of their contingent debts. 

We agree, then, with the Circuit Judge, that this was a sub- 
sisting debt against Knott, at the date of his discharge; because, 
the note was satisfied and a nullity, at the time he indorsed it ; 
and the holder, in fact, had no other contract to go on, but that 
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of the indorsement; and further, that before it was ascertained 
whether this note was collectable or not, out of the makers, it 
could have been proven as a contingent demand against the in- 
dorser, under the commission in bankruptcy ; and that in either 
view of it—being proveable under the Act—the certificate is a 
full discharge of the debt, and a complete bar to the suit brought 
against Knott, the bankrupt, for its recovery, unless the same 
shall be impeached for some fraud or wilful concealment by 
him of his property, contrary to the provisions of the Act, 
which is not pretended on the part of the creditors. 

I have not attempted to meet, in detail, every argument that 
has been urged upon the Court. Irarely do. It would be 
wholly impracticable. If we entertained doubts, it would be 
our duty, perhaps, to grant a re-hearing. But deciding accord- 
ing to the best lights before us, we deem the judgment of the 
Court below to be correct in every particular. 

Judgment affirmed. 








No. 24.—G. S. and J. M. Petts, plaintiffs in error, vs. Hannan 
Ison, executrix, &c. defendant. 


[1.] Where an action of trespass was brought for a direct and forcible inju- 
ry to the property of the plaintiff, against the- defendant, who died pend- 
ing the suit: Held, that the action abated by his death, and could not be 
revived against his personal representative. 


Scire facias, in Pike Superior Court. Heard and decided by 
Judge Starx, February Term, 1852. 


The plaintiffin error instituted an action of trespass, against 
John Ison, the defendant’s testator, returnable to the June 
Term, 1848, of Pike Inferior Court. The alleged cause of ac- 
tion was the injury done to the wagon of plaintiffs, by the de- 
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fendant, in cutting all the spokes out of one of the wheels of said 
wagon. At the December Term of said Court, the Jury found 
a verdict in favor of the plaintiffs, for $150. The defendant 
appealed ; pending which, he died. 

At the February Term, 1850, of Pike Superior Court, the 
death-of the defendant was suggested upon the minutes of said 
Court. 

On the 13th day of December, 1850, a scire factas was is- 
sued, requiring Hannah Ison, as the executrix of the said John 
Ison, to appear at the February Term, 1851, of said Court, and 
show cause why she-should not be made party defendant in 
said cause, and the same proceed against her, at the said term 
of said Court. 

Judge Stark, on motion, dismissed the scire facias, and order- 
ed the action to abate. 

To which decision of the Court, plaintiffs excepted. 





W. W. Arnozp, for plaintiffs in error. 
H. Green, for defendant in error. 
By the Court—Warner, J. delivering the opinion. 


[1.] The only question made by the record, for our judg- 
ment in this case is, whether the cause .of action survived against 
the executrix of the testator, or whether it abated by his death. 
The plaintiffs, in the Court below, brought an action of trespass 
against John Ison, the testator, and while the action was pend- 
ing, on the appeal, the defendant died. The declaration alleges, 
that the defendant, with force and arms, assaulted the plaintiffs’ 
wagon-driver, stopped their team with great force and violence, 
and with axes, sticks, &c. knocked, hewed and cut all the spokes 
out of one of the wheels of the plaintiffs’ wagon, to their great 
damage, &c. By the 12th section of the Judiciary Act of 1799, 
it is declared: “No suit in any of the said Courts shall abate 
by the death of either party, where such cause of action would, 
in any case, survive to the executor or administrator, whether 
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such cause of action would survive in the same, or in any other 
Jorm, but the same shall proceed asif such testator or intestate, 
had not died,” &c. Prince, 422. The Legislature evidently 
had in view the Common Law, at the time of the enactment of 
this Statute. The mere form of the action, however, was 
not intended to be the criterion for its survivorship or abate- 
ment. The rule of the Common Law, as stated by Blackstone, is 
that in all personal actions, arising ex delicto, for wrongs actually 
done or committed by the defendant—as trespass, battery and 
slander—that actio personalis moritur cum persona, and cannot be 
revived, either by or against their representatives. 3d Bl. Com. 
302. Mr. Chitty states the rule to be, at Common Law, that 
in cases of injuries to personal property, if either party died, in 
general no action could be supported, either by or against the 
personal representatives of the parties, where the action must 
have been in form, ex delicto,and the plea not guilty; but if 
any contract could be implied—as if the wrong-doer converted the 
property into money, or if the goods remain in specie, in the 
hands of the executor of the wrong-doer—assumpsit for money 
had and received, may be supported by or against the executor, 
in the former case, and trover in the latter. 1 Chitty’s Pleading, 
_ Dunlap’s edition, marginal page 57. According to Mr. Chitty, 
the Statute of 4th Edward III. has not altered the Common 
Law rule in its relation to personal property, only in favor of the 
personal representatives of the party injured. 1 Chitty’s Plead- 
ing, marginal page 56. This is an action of trespass against the 
defendant, for a direct and immediate injury to the property of 
the plaintiffs. The defendant nor his estate was not benefited - 
by this fortious act; and in such cases, the rule of the Common 
Law, actio personalis moritur cum persona, applies. Cravath vs. 
Plympton, adm’r, 13 Mass. Rep. 454. 1 Saunders’ Rep. 
216, note 1. Franklin vs. Low & Swartwout,1 Johns. Rep. 401. 
This action of trespass would not survive at Common Law, and 
we are unable to perceive that it would survive in any other form 
of action. The law, very clearly, would not raise an assumpsit 
upon an implied contract, in favor of the plaintiffs; and the in- 
jury having been direct, and committed with force, an action on 
vol x1 20 
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the case could not be maintained, nor would trover lie. The 
result, therefore, is that the plaintiff’s cause of action against 
the defendant, abated on the death of the latter, and cannot be 
revived against his legal representatives. 

Let the judgment of the Court below be affirmed. 








No. 25.—James Garrison, plaintiff in error, vs. Levi Witcox- 
son, defendant in error. 


[1.]: The plaintiff in error made and delivered to the defendant, the follow- 
ing paper: “Received of Levi Wilcoxson, ninety dollars in cash, and one 
note on Echols Daniel, of one hundred and sixteen dollars, which I agree 
to settle, when we have a final settlement. This, 8th April, 1843, with 
interest from date.” (Signed.) James Garrison:” Held, that after the 
lapse of a reasonable time, and demand ofa settlement, and refusal, an 
action lay in favor of the plaintiff in error against Garrison, the defendant, 
upon this instrument, for damages. 


[2.] In determining whether an appeal is frivolous, it is the duty of the Jury 
to consider all the evidence in the cause. 


[8.] The relative duties of the Jury and the counsel in a cause, stated. 


Case, in Coweta Superior Court. Tried before Judge Hit, 
September Term, 1851. 












This was an action on the case, brought by the defendant in 
error, against the plaintiff in error, on a receipt, of which the 
following is a copy: 


“Received of Levi Wilcoxson, ninety dollars in cash, and 
one note on Echols Daniel, of one hundred and sixteen dollars, 
which I agree to settle when we have a final settlement, this 
8th April, 1843, with interest from date.” 

“James Garrison.” 
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On the trial, plaintiff proved that he:had frequently requested 
the defendant to come to a settlement. It was also in proof, 
that on one occasion, the parties entered upon a settlement, but 
that the same was broken up before completed. 

The defendant introduced no testimony. 

The Court charged the Jury, “ that the receipt imposed upon 
the parties mutual or concurrent obligations; upon the plaintiff, 
to allow it to be accounted for on final settlement, when it 
should be made, and if it never took place, then the defendant 
was liable in this form of action, for damages or money had and 
received to plaintiff’s use, upon the receipt ; and he being under 
at least equal obligation with the plaintiff, to make the settle- 
ment, was bound to plead and prove that he was entitled to 
have a settlement with plaintiff, and account in that way, 
instead of being responsible in money; and further, that he 
was, on his part, ready and willing to make the settlement; that 
the plaintiff was only bound to negative the language of the 
contract in the statement of the breach, and not even to prove 
that negative, while defendant was bound to show performance 
affirmatively—there being no objection to the declaration, but> 
counsel admitting it to be sufficient.” 

The Court farther charged the Jury, that the plaintiff might sue 
and recover, on the receipt alone, in this form of action; pro- 
vided the defendant had notice of his wish and request to set- 
tle, and the matters remaining unsettled between them might 
still be settled and adjusted between them voluntarily, or by an- 
other suit, &c. 

The Court also charged the Jury, that if they believed the 
appeal was frivolous, they should find such damages as they 
might think proper ; and that in determining whether the appeal 
was frivolous, they must look to the evidence introduced by 
defendant, and not to the argument of counsel, in the progress 
of the case. : 

To which charge of the Court, plaintiff in error excepted. 


W. Dovenerty & Sims, for plaintiffin error. 
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McKintey, for defendant. 


By the Court.—Nisnet, J. delivering the opinion. 





[1.] We cannot doubt but that the presiding Judge took the 
correct view of this paper. It is an undertaking, on the part of 
the defendant, that he would settle with the plaintiff, the sum of 
ninety dollars in cash, and the amount of a promissory note up- 
on a third person, (which amount of cash, and which note, he, 
in the instrument, acknowledges to have received from him,) 
when he and the plaintiff should havea final settlement. There 
is no time specified for the settlement. The obligation to come 
to a settlement is mutual, and it is the right of the plaintiff, 
Be when the settlement is had, to have this money and the pro- 
: ceeds of this note accounted for—it is of courge the obligation 
of the defendant to account, when the settlement is had. It can- 
not be, however, that the settlement referred to, can be post- 
poned or evaded for an indefinite period of time. No time be- 
ing fixed by the parties for the settlement, no time is fixed for 
‘the maturity of this paper. In such a case, the law fixes a time, 
and that is within a reasonable time. After the lapse of a rea- 
sonable time, the plamtiff had the right to demand a settle- 
ment, and if declined or refused, a right of action then accrued 
to him for damages growing out of such refusal ; and the money 
and note, with interest, would be the criterion of damages, in 
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the absence of any defence, which, in law, ought to prevail. 
A reasonable time had elapsed in this case. The instrument 
bears date in April, 1843, and the suit was instituted in. 1849. 
A demand for a settlement was averred in the declaration, and 
proven on the trial. If the defendant has settled and accounted, 
or if he has been prevented from coming to a settlement and 
accounting, by the act of the plaintiff, he can show these things 
on the trial. So also, he may, in his defence, go into the settle- 
ment, and show that upon settlement, he owes the plaintiff 
nothing; andif the Law is insufficient to give him a complete 
defence, upon a proper case made, the doors of the Court of 
Chancery are open to him. No question is made about the 
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form of action, or the sufficiency of the pleadings. Upon this 
assignment we are with the Court below. 

[2.] We cannot sustain the Court in its instructions to the 
Jury, relative to their duty in assessing damages for a frivolous 
appeal. - The Jury are instructed, that in determining whether 
the appeal is frivolous, they are not to look to the argument of 
counsel, but to the evidence for the appellant. The Statute di- 
rects that upon hearing the appeal, if it shall appear to the Jury 
that the appeal was frivolous and intended for delay only, they 
shall assess damages to the party aggrieved by such delay, not 
exceeding 25 per centum, on the principal sum they shal] find 
due. Prince, 426. The object of this Act is to prevent ground- 
less appeals, by inflicting a penalty, in the shape of damages, 
and to compensate the respondent for the delay,.cost and vexa- 
tion occasioned by such appeals. The appeal is matter of right, 
and liability to damages is incurred to prevent an abuse of the 
right. ‘The Jury are made the judges of the question, whether 
the appeal is frivolous; and in deciding it, they are required by 
the Act to determine also whether it be intended for delay only. 
They are to determine that it was frivolous: that is, unmeaning, 
trifling, without reason; and are also to determine that it was 
intended for delay only, before they can give damages. An 
appeal is frivolous, when there is manifestly nothing in the evi- 
dence to sustain the cause of the appellant; and when this is 
the case, the inference is legitimate, that it was intended for de- 
lay only. Receiving, as it is their duty to do in all cases, the 
law of the case from the Court, they are to consider of the evi- 
dence; from that they derive their verdict, and from that also, 
they are to judge whether the appeal is frivolous. If, from a 
view of the evidence, they find nothing to sustain the cause of 
the appellant—nothing to support his defence—nothing which 
denies to the plaintiff a right to recover, they are bound to ad- 
judge it frivolous, and to assess the damages accordingly. But 
in arriving at this judgment, they are clearly not at liberty to 
consider only the evidence which the appellant has brought for- 
ward. They must look to all the evidence in the case. The 
appellant may have no evidence, except what he had on the 
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trial at Common Law, and yet his appeal may not be frivolous. 
The weight of the evidence may be decidedly against him, and 
yet the appeal may not be frivolous. His right to appeal and a 
hearing before a special Jury, is, under our system, a great and 
valuable right, and ought not to be discouraged but upon clear 
grounds, He may introduce no evidence whatever, and his ap- 
peal still may not be frivolous. A defence is not unfrequently 
sustained by the plaintifi’s evidence. The plaintiff may not 
have proved his case so fully as to warrant a recovery; or the 
evidence may be so ambiguous as to admit of doubt as to his 
right. When in such cases, an appeal is taken by the defend- 
ant, it would be manifestly contrary to the Statute which gives 
the right of appeal, to visit the appellant with damages. 
Enough has been said to show, what it was my purpose to illus- 
trate, that in determining the question of frivolity, the Jury 
must not look alone, as the Court instructed them, to the evidence 
for the appellant, but to all the evidence in the case. Upon this 
ground we award a new trial, unless the respondent shall re- 
mit the damages assessed by the Jury. 

[3.] The Court further, as we have seen, charged the Jury, 
that in determining this question, they were not “to look to the 
argument of counsel.” Upon this subject, we can lay down 
no rule with precision. Ina very significant sense, they must 
look to the argument of counsel. Parties have a right to appear 
by counsel, and it is the privilege of counsel to address the Jury 
onthe facts. If the Jury are to disregard the argument of coun- 
sel altogether—if they are to shut their ears to their illustrations, 
comments and reasonings, how unmeaning, indeed how absurd 
is the appearance of counsel! It isa most valuable riglit to be 
represented by learned and eloquent counsel, not only before 
the Court, as to the law, but also before the Jury, as to the facts. 

It means something—it is a guarantee against the encroach- 
ments of power upon the personal rights of the citizen. It is, 
in this country, no mean privilege. So far as the facts of a case 
are concerned, the privilege is valuable, just because the Jury 
may look to the argument of counsel—may consider his rea- 
soning, before making up their verdict. Ido not suppose that 
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the Judge, in this instance, intended to instruct the Jury, that 
they should not listen to, and avail themselves of the aid of the 
argument of counsel, in coming to a decision in this case. He 
meant that the argument of counsel should not be to thema 
basis of decision. He meant to say that the statements and in- 
ferences of counsel are not the criterion of their judgment, but 
that the evidence is. In this view of the charge, it is not at 
all objectionable. The true view of the position of counsel, be- 
fore the Jury, is that of aids or helps. They are officers of the 
Gourt—amenable to its authority, subject to its correction, and 
restrained by usages of honor and courtesy, which, however, in 
some instances disregarded, are as ancient in their origin and 
as potent for good, and as generally respected, as any usages 
which belong to any class of the highest grade of civilized 
man. The duties of the advocate are among the most elevated 
functions of humanity. Whilst he is the representative of his 
client’s cause, yet these considerations insure an honorable ad- 
vocacy. His business is to comment on the evidence—to sift, 
compare and collate the facts—to draw his illustrations from the 
whole circle of the sciences—to reason with the accuracy and 
power of the trained logician, and enforce his cause with all the 
inspirations of genius, and adorn it with all the attributes of elo- 
quence. Itis the business of the Jury to listen, to be informed, 
but not toobey. They sit, the sworn arbiters of the cause, 
bound by the most solemn sanctions, to do justice between the 
parties, according to the evidence. 





No. 26.—Tuomas B. Wycue and Wife, plaintiffs in error, vs. 
Tuomas B. Greene, defendant. 


[1.] At Law, an agreement must be strictly performed; but Courts of 
Equity will, in cases of accident, surprise, fraud or ignorance, under cer- 
tain circumstances, grant relief, 
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[2.] If a writing has been executed, with a view of obtaining a particular 
object, and by mistake, it has been so drawn as not to have the contem- 
plated operation at Law, Chancery will reform the instrument, so that it 
will fulfil the intention of the parties. 

Agreements, whether executed or executory, within or without the Stat- 
ute of Frauds, whether for the conveyance of real or personal property, 
will be reformed by Courts of Equity, on the ground of mistake. 

[3.] The proper inquiry, in all applications for relief against mistakes 
is, does the instrument contain the true agreement between the parties ? 
Is it what they intended it should be ? 

[4.] Asto the degree of proof that will be required, before relief will be 
granted against written instruments, no uniformly inflexible rule has been 
prescribed. The mistake itself should be plain and made out by evidence 
clear of all reasonable doubt. 

[5.] Relief will be granted in certain cases, not only where the fact of the 
mistake is expressly established, but where itis fairly inferred from the na- 
ture of the transaction. 

[6.] Courts of Equity will grant relief more readily, where the mistake is 
made to appear, by reference to another writing. 


[7.] The instrument reformed, takes effect from the time when it was origi- 
nally executed. > 

[8.] It is not necessary that the donee should be cognizaut of the in- 
structions given to the scrivener by the donor. It is sufficient to entitle 
those claiming under the deed of gift, to have it reformed if he accepted 
it, as it was understoodand intended to be drawn at the time it was exe- 
cuted. 

[9.] Equity will interfere to correct mistakes and reform written contracts 
between the original parties, and those claiming under them in privity, 
such as personal representatives, heirs, devisees, legatees, assignees, vol- 
untary grantees, and judgment creditors or purchasers from them, with no- 
tice of the facts. 

[10.] Title to reliefagainst mistakes may be forfeited by acquiescence or un- 
reasonable delay; but lapse of time can never be set up as adefence in 
Equity, when it would not constitute a good statutable bar at Law. 

[11.] The Courts, slow at all times in exerting their authority, to reform 
written instruments, will be much more reluctant to interpose where up- 
wards of thirty years have elapsed since the execution of the instrument. 
In such a case, the mistake should be made out by the most explicit and 
unequivocal proof. 

[12.] When, from the record, it appears conclusively, that the proper de- 
cision was made, the proceeding will not be reversed on error, because bad 
reasons are given for it, unless the party was prejudiced thereby. 

[13.] If thereis Equity in a bill, the want of all the necessary parties is not 

a sufficient ground for refusing to sanction it. 
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[14.] To transfer property by gift, there must be a deed or instrument of 
gift—or, an actual delivery of the thing, tothe donee. 


In Equity, in Upson Superior Court. Application for injunc- 
tion; refused by Judge Starke, February Term, 1852. 


The bill charges, that the complainants intermarried in the 
year 1839; and that Adaline W. Wyche is the daughter of Pa- 
tience C. Greene, who was the daughter of Batt Wyche ; that Pa- 
tience C. Greene intermarried with Thomas B. Greene, the de- 
fendant, in the year 1814, and they have had the said Adaline 
W. and seven other children, the issue of said marriage; and 
that Patience C. Greene died in 1848. 

The bill charges that Batt Wyche, in February, 1817, enter- 
tained a design to loan his daughter, Patience C. during her life, 
four negro slaves, viz: Sally, Moses, Ellick and Sealy, together 
with their increase; and at the death of said Patience C. to 
give said negroes in fee simple, to the children of said Patience 
C. share and share alike; and that forthe purpose of executing 
this design, he made and delivered a deed of gift, of which the 
following is a copy : 


“Srate or Georgia, Montcomery County. 

“Know all men by these presents, that I, Batt Wyche, for 
and in consideration of the love and affection which I have and 
bear unto my well beloved daughter, Patience Clark Greene, 
and the issues of her body, do give, grant and relinquish unto 
the said Patience C. Greene and issue, four negro slaves, to wit: 
Sally, now runaway, Moses, Ellick and Sealy, together with 
all their increase, heretofore and after these presents, the rights 
thereof, whatsoever unto the said slaves and increase, to have 
and to hold the said slaves and increase as aforesaid, unto the 
before named Patience C. Green and issues, forever freed and 
cleared of, and from the claim of him, the said subscriber. 
In witness whereof, the said Batt Wyche has hereunto set his 
hand and seal, the 15th day of February, 1817. 

W. Conner, BATT WYCHE. [1. s.] 

J, G. Conners, J. 1. c. 

vou x1 21 
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On the deed were the following entries: “I make an addi- 
‘tion tothe within deed, of five hundred dollars, in place of a 
small negro and other things. Given under my hand, this 6th 


day of October, 1817, to be paid next fall. 
“ Batr Wycue.” 


“Received, the 12th day of April, 1819, four hundred 
and fifty dollars of the above deed. 


“Tomas B. GREENE.” 


“ Received, June 2d, 1821, in full, for the above, fifty dollars. 
* Tuomas B. Greene.” 


The deed was duly recorded in the Clerk’s office of the Su- 
perior Court of Montgomery County, on the 27th day of May, 
1817. 

The bill charges, that the draftsman who drew the deed of 
gift, made a mistake in drawing the same, and that he ought 
to have drawn it so as to have loaned said negroes and their 
increase, to said Patience C. during her life, and to have given 
them to the children of said Patience C. at her death; and that 
said Batt Wyche so intended said deed, at the time he made 
the same; and that the defendant, Thomas B. Greene, so under- 
stood the same, when he received said d ‘ed. 

The bill charges, that Batt Wyche, in his life time, delivered 
the deed of gift to Thomas B. Greene, and the negroes to him 
and his wife; that Greene kept the deed of gift till after the 
death of Batt Wyche, that is, until 1824, and then delivered it 
to George Wyche, administrator of Batt Wyche, as a voucher 
for money paid him by said administrator ; and that it was found 
in 1850 or 1851, among the papers of the said George Wyche. 

The bill charges, th Greene, at the time he received 
said deed of gift, and while he held the same, had knowledge 
of the design of Batt Wyche, only to loan said negroes to said 
Patience C. and to give them to her children; that the said ne- 
groes, Sally and Sealy, had issue, twenty-nine negroes, all of 
which Greene had in his possession, in March, 1850. The bil 
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states, that at the April Term, 1850, of the Superior Court of 
Upson County, complainants brought their action of trover 
against the defendant, for said negroes; and that at the October 
Term, 1850, of said Superior Court, the action of trover 
came on for trial, and the Court refused to allow complainants 
to show said mistake, and a verdict was rendered in favor of 
the defendants, from which complainants had taken an appeal, 
which was now pending. 

The bill prayed that the mistake might be corrected, the deed 
of gift reformed, and the action of trover enjoined. 

Judge Starx refused to sanction the bill, upon the following 
grounds : 

Ist. Because the complainants are plaintiffs in the action of 
trover, and this bill is filed to ail the recovery at Law. If the 
object of the bill shall be attained and the deed of gift reformed ; 
still the plaintiffs having no legal interest in the property at the 
time the suit was instituted, cannot prevail at Law. 

2d. Because there is no equity or justice in the bill. It does 
not appear that Greene knew what instructions he gave to the 
draftsman. ‘Thirty-four years ago he seems to have received 
such a deed as conveyed a fee in the property to himself “ jure 
uxoris ;? and for that time he has maintained and supported 
the negroes and enhanced their value. ‘The reformation of the 
deed now, would operate as an iniquitous surprise on him. He 
ought to occuupy, and in my opinion, does occupy the same fa- 
vored position with a bona fide purchaser without notice. 

3d. Because it does not appear from the bill that the feoffor, 
Batt Wyche, though he seemsto have lived many years after 
the execution of the deed, ever dissented from any of its provi- 
sions, or that his administrator or himself ever complained of 
any mistake. 

4th. Because several months after the execution of the deed 
now sought to be corrected, it seems that Batt Wyche had it 
before him and did an act, (see the indorsement on the deed) 
which, if it is not strongly affirmatory of the deed as it stands, 
still shows no dissent on account of mistake. 
5th. Because the great length of time which has intervened 
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since the execution of this deed would seem to be a very great 
objection now, to the interposition of a Court of Equity, in a 
case situated as this is, particularly as no fraud is imputed to 
Greene, the defendant. This is an executed gift, made and 
accepted and acted upon by Greene, and acquiesced in for thir- 
ty-four years by all parties; any interference of a Court of 
Equity to disturb the estate created by the donor, as manifested 
by the written conveyance, could only be productive of mischief. 

6th. Because it does not appear how Greene is to be com- 
pensated for his trouble and expense in raising, clothing, feed- 
ing and nourishing thirty odd negroes, for thirty odd years. 
The mistake does not seem to have been insisted on, or made 
known by Batt Wyche, or those claiming under him, until mure 
than thirty years had elapsed; and now to correct the mistake, 
and wrest the property from Greene, without compensation, 
would be an egregious fraud on him. 

To which decision and refusal of the Court, counsel for com- 
plainants excepted. 


O. C. Gisson, for plaintiff in error. 
Goope, for defendant. 
By the Court.—Lumrxi, J. delivering the opinion. 


This was a bill filed by Thomas F. Wyche and Adaline W. 
Wyche, his wife, against Thomas C. Greene, of Upson County. 
It stated that the complainants were intermarried in 1839 ; that 
Adaline W. is the child of Patience C. Greene, the wife of the 
defendant, and daughter of Batt Wyche, late of Montgomery 
County; that the defendant and the said Patience C. were mar- 
ried in 1814; and that Patience C. the mother of Adaline W. 
died in 1848; that Batt Wyche, in 1817, and for sometime be- 
fore that date, entertained the wish and purpose, to loan to his 
daughter, Patience C. for her life time, four negro slaves, to wit, 
Sally, Moses, Ellick and Sealy, together with all their increase, 
previous and subsequent to that time; andat the death of his 
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daughter, to give the said negroes and their increase, in fee 
simple, to the children that were and might be born of the 
said Patience C. at her death, the same to be divided, share and 
share alike among them, immediately upon her demise; that 
with the design of loaning and giving said negroes and their increase 
in manner aforesaid, and for the purpose of carrying the same 
into effect, the said Batt Wyche, onthe 15th day of February, 
1817, executed a deed of gift, inthe presence of W. Conner 
and J. G. Conner, J. I. C. of which the following is a copy: 


“Srate oF Georeia, Montcomery County. 

Know all men by these presents, that I, Batt Wyche, for 
and in consideration of the love and affection which I have and 
bear unto my well beloved daughter, Patience Clark Greene and 
the issues of her body, do give, grant and relinquish unto the 
said Patience C. Greene and issue, four negro slaves, to wit, 
Sally, Moses, Ellick and Sealy, together with all their increase, 
heretofore and after these presents, the rights thereof, whatso- 
ever, unto the said slaves and increase, to have and to hold 
the said slaves and increase, as aforesaid, unto the before 
named Patience C. Greene and issues, forever freed and cleared 
of, and from the claim of him, the said subscriber. In witness 
whereof, the said Batt Wyche has hereunto set his hand and 
seal, the 15th day of February, 1817. 

BATT WYCHE. [t. s.] 

In presence of W. Conner, 

J. G. Conner, J. 1. c. 


‘“‘T make an addition to the within deed, of five hundred dol- 
lars, in place of one small negro and other things. Given under 
my hand, this 6th day of October, 1817. To be paid next fall.” 

BATT WYCHE. 

Test, Witson Conner, J. I. C. 


“ Received, the 12th of April, 1819, four hundred and fifty 
dollars of the above deed. Tuomas B. GREENE.” 
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* Received, June 2d, 1821, in full, of the above, fifty dollars. 
Tuomas B. Greene.” 





The bill further charges, that on the day when said deed was 
executed, or about that time, that the said Batt Wyche, for the 
purposes hereinbefore stated, delivered the deed of gift to Greene, 
his son-in-law, who received the same, to be held for the use 
and benefit of his wife and children ; and that he did, in point of 
fact, so hold said deed, until the year 1824, when he gave up the 
same to the administrator of Batt Wyche, to be used as a 
voucher, or for some other purpose unknown to the complain- 
ants ; and that said instrument was found in 1850 or 1861, 
among the papers of George Wyche, who is now dea<d, but who 
was one of the administrators of Batt Wyche. 

The bill further states, that the four negroes mentioned in the 
deed, were delivered, by Batt Wyche, in his life time, to Thomas 
B. Greene. It further charges, ‘hat the draftsman, in drawing 
said deed of gift, failed to use apt words, fo carry the design and 
purpose of Batt Wyche into effect, as clearly set forth; and that 
the scrivener, in framing the instrument, made a mistake in this : 
that instead of loaning the negroes and their increase to Patience 
C. Greene, during her life, and at her death giving the property 
in fee simple, to the children, the writer drew the deed so as to 
convey the negroes to Mrs. Greene, absolutely, and the issue of 
her body. ‘The bill avers that this was the result of accident ; 
and that Batt Wyche, at the time of executing and delivering said 
deed of gift, intended the same to bea conveyunce by deed of gift, 
that loaned the four slaves and increase to.Mrs. Greene, for her life 
only, and at her death, gave the same to her children, to be equally 
divided between them, share and share alike. 

The bill further charges, that Thomas B. Greene, when the 
deed was executed, and when he took the same, had notice that 
the deed of gift was intended by Batt Wyche to convey the ne- 
groes as before stated; and that Batt Wyche, during his life 
time, understood and believed that the deed of gift was drawn 
in conformity with the purpose which he had in view in execut- 
ing it; and that Greene received the deed with notice of this fact, 
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and so held the same, with the negroes, for the benefit of his wife and 
children, as before charged. 

The bill further stated, that the increase of Sally and Sealy 
amounted to twenty-nine in number—giving their names and de- 
scription, all of which, together with Ellick, were in the posses- 
sion of Thomas B. Greene, in March, 1850; that he had given 
Moses to Eleazur Adams, one of the descendants of his wife; 
that the complainants instituted their action of trover, returna- 
ble to the April Term, 1850, of Upson Superior Court, for the 
recovery of the said thirty-one slaves, against the said Greene, 
upon which a trial was had in October thereafter, when the 
Circuit Judge refused to allow the complainants to show the 
alleged mistake, and decided that the deed of gift vested an 
absolute title to the property in Thomas B. Greene; and that in 
consequence of said decision, a verdict and judgment were ren- 
dered in favor of the defendant in the action. 

The bill charges, that an appeal has been entered and that 
the same is now pending, and which will stand for trial at the 
ensuing term of the Superior Court, unless restrained ; and that 
the complainants will be compelled again to submit to a defeat, 
unless they can have the deed of gift reformed, so as to repre- 
sent and carry out the design of Batt Wyche in making the 
same, at the time it was executed and delivered. 

And the complainants pray for an injunction, and that the 
mistake in the conveyance may be corrected and the writing re- 
formed, &c. 

On the 18th of September, 1851, the bill was presented by 
the complainants to Judge Starx, in vacation at Chambers, for 
his sanction, who upon examination, refused to grant the same, 
assigning as his reasons : 

First. Because the complainants are plaintiffs in the action of 
trover, in the Superior Court of Upson County, in favor of said 
complainants, against said Thomas B. Greene, and this bill is 
filed to aid the recovery at Law. If the object of the bill should 
be attained, and the deed of gift reformed, still the plaintiffs having 
no legal interest in the property at the time the suit was instituted, 
cannot prevail at Law. 
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Second!y. Because there is no equity or justice in the bill. 
It does not appear that Greene knew what instructions Batt 
Wyche gave to the draftsman. Thirty-four years ago he seems 
to have received such a deed, as conveyed a fee in the property 
to himself, jure uroris ; and for thirty-four years, he has main- 
tained and supported the negroes, and enhanced their value. 
The reformation of the deed now, would operate as an iniqui- 
tous surprise upon him. He ought to occupy, and in my 
opinion does occupy, the same favored position as a bona fide 
purchaser without notice. 

Thirdly. It does not appear from the bill, that the /eoffer, 
Batt Wyche, though he seems to have lived many years after 
the execution of the deed, ever dissented from any of its pro- 
visions, or that his administrator or himself ever complained of 
any mistake. 

Fourthly. Because several months after the execution of the 
deed now sought to be corrected, it seems that Batt Wyche © 
had it before him and did an act, (see the indorsement on the 
deed) which if it is not strongly affirmatory of the deed as it 
stands, still it shows no dissatisfaction on account of mistake. 

Fifthly. Because the’great length of time which has inter- 
vened since the execution of this deed, would seem to be a 
very great objection now, to the interposition of a Court of Equi- 
ty, in a case situated as thisis, particularly as no fraud is im- 
puted to Greene, the defendant. This isan executed gift, made 
and accepted and acted on by Greene, and acquiesced in, for 
thirty-four years by all parties. Any interference by a Court of 
Equity to disturb the estate created by the donor, as manifested 
by the written conveyance, could only be productive of mischief. 

Sizthly. Because it does not appear how Greene is to be com- 
pensated for his trouble and expense in raising, clothing, feed- 
ing and nursing, thirty odd negroes, for thirty odd years. The 
mistake does not seem to have been insisted on or made known 
by Batt Wyche, or those claiming under him, until more than 
thirty years had elapsed; and now to correct the mistake and 
wrest the property from Greene, without compensation, would 
be an egregious fraud upon him. 
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To this refusal to sanction the bill, the complainants, by their 
counsel, excepted, and now allege the same as error. 

Admitting the facts stated in the complainants’ bill to be true, 
is there no power in the whole administration of justice, com- 
petent to help them? 

[1.] In the Courts of Law, it is admitted there isnone. There 
the written will be held, as it properly was, upon the trial of the 
action. of trover, to contain the true agreement of the parties; 
and that it furnishes better evidence of their meaning, than any 
that could be supplied by parol. 

[2.] But Chancery has a broader jurisdiction, and will open 
the written contract, whether executed or executory, within or 
without the Statute of Frauds, a conveyance of realty or per- 
sonalty, to let in an equity, arising from facts perfectly distinct 
from the construction-of the instrument itself; and whatever 
doubts may have existed at one time to the contrary, it is now 
established, on the great and essential principles of justice, that 
relief may be had against a mistake in a written contract; that 
such a mistake may be shown by parol proof, and relief granted 
to the injured party, whether he sets up the mistake affirmative- 
ly by bill, or as a defence, or to rebut an equity. Gillespie vs. 
Moon, 2 Johns. Ch. R. 595. Sugden on Vendors, (7th.edit.) p. 
146 to 159. Motteux vs. London Ap. Co. 1 Atkins R. 546. 
Stimpson vs. Vaughn, 2 Atkins, 33. Langley vs. Brown, 2 Aik. 
203. Rusivs. Barton, 3 Bro. Ch. R. 454. 5 Vesey, 595. Irn- 
ham vs. Child, 1 Bro. Ch. R. 94. Baker vs. Paine, 1 Ves. 457. 
Crosby vs. Middleton, Pr. ch. 309. Wiser vs. Blackley, 1 Johns. 
Ch. R. 607. South Sea Co. vs. D’Olippe, cited 2 Ves. 317. 
2 Ves. 377. 5 Ves. 601. Pitcairne vs. Ozbourne, 2 Ves. 375. 
Fonbl. Eq. b. 1 ch. 3, §11, noteo. Mitf. Pl. 127. Cloves vs. 
Higginison, 1 Ves. & Beames, 524. Ball vs. Slorie, 1 Sim. & 
Stu. R. 210. Marshall on Ins. b. 1, ch. 8, §4. Climon vs. Cook, 
1 Sch. & Lefr. 32. Andrews vs. Essex, F. & M. Ins¢ Co.. 3. Ma- 
son R.10. Cook vs. Reston, 2 Root, 78. Elmore vs. Austin, Ib. 
415. Parsons vs. Hosmer, Ib. 1. Sanford vs. Washam, Ib. 
499. Chapman vs. Allen, Kirby, 399. Lemaster vs. Buck- 

hart, 2 Bibb, 29. Coyers’? Ex’rs. vs. McGee, Ib. 321. Me- 

VoL x1 22 
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Curdy vs. Breathitt, 5 Monroe, 232. Inshoe vs. Proctor, 6 Mon- 
roe, 316. Parcelsvs. Cohesan,.2 J.J. Marshall, 133. Burdett vs. 
Sims, 3 J. J. Marsh. 190. Harrison vs. Jameson, 3 Ib. 232. 
Hunt vs. Freemons, 1 Hammond, 501. Mayfield vs. Seawell, Cook, 
437. Phenix Ins. Co. vs. Gurnee, 1 Paige, 278. Rosewell vs. 
Fullen, 2 Cowen’s R. 129. Chamberlain vs. Thompson, 10 Conn. 
243. Wheatonvs. Wheaton, 9 Conn. Rep. 96. Young vs. Craig, 
2 Bibb, 270. Smith vs. Smith,4 Bibb, 81. McCrea vs. Hollis, 
4 Dessaus. 122. Smith vs. Wallace, 1 Wash. 254. Gay vs. 
Aldams, 1 Root,105. Matron vs. Parkhurst, Root, 414. Wes- 
ley vs. Thomas, 6 Har. & Johns. 24. Samuat vs. Bowley, Ib. 500. 
Price vs. Fugerd, 4 Munf.68. Newsonvs. Bufferlow, Dev. Eq. 
379. Wilkins vs. Woodfin, 5 Munf. 183. Lyle vs. Williamson, 
6 Monroe, 143. Dunlapvs. Stetson, 4 Mason, 349. Stebbinsvs. 
Eddey, Ib. 414. Fitzgerald vs. Peck, 4 Litt. 127. Flagg vs. 
Mann, 2 Sumner, 487. Wood vs. Woodrich, 9 Yerger, 266. 
Long vs. Israel, 9 Leigh, 556. Brown and Wife vs. Barnes et al. 
8 Leigh, 1. White vs. Wilson, 6 Blackf.448. Grate vs. Redd, 
4 B. Monroe, 178. 3 B. Mon. 573. 4 Dana, 309. Lowndes 
vs. Chisolm, 2 McCord’s Ch. Reps. 455. Champlin vs. Layton, 
1 Edwards, 467. Hall vs. Reed, 2 Barb. Ch. Rep. 560. 

The practical application of this doctrine was not in general 
use in the Superior Courts of this State until a recent period; 
and cases have greatly multiplied under this head, since the de- 
cision by this Court, in Rogers vs. Atkinson et al. (1 Kelly’s Rep. 
12.) Indeed, for a long time it was strenuously resisted in 
England, upon the ground that it was irreconcilable with the 
rule of evidence at Common Law, which studiously excludes 
the admission of parol evidence to vary or control written con- 
tracts. But the doctrine was finally settled upon a firm foun- 
dation, for the reason, that it was indispensably necessary to 
suppress frauds and to promote general good faith and confi- 
dence in the formation of contracts; still, such cases are justly 
deemed exceptions to the rule which forbids the introduction of 
parol proof, to alter written contracts; and the present dispo- 
sition of Courts of Equity, is to narrow, rather than to enlarge 
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the operation of the exception. Stewart vs. Stewart, 6 Clark & 
Fennell, 964, 971. ' 

[3.] The proper inquiry in all applications like the present is, 
doesthe instrument contain the true agreement between the parties? 
Is it what they intended it should be? or has the draftsman, by 
mistake, either as to fact or as to law, drawn a different con- 
tract from the one contemplated? If so, Equity will interpose, 
and compel the parties to execute their true agreement, and not 
that which is reduced to writing. For, while Chancery has no 
power to make contracts for parties, or to substitute one for an- 
other, it can and will decree, that they shall reform those which 
they have actually made; and if the paper does not fulfil or 
violates their understanding, it will be rectified and made to 
conform to it. 

[4.] As to the degree or quantum of proof that will be re- 
quired, before relief will be granted against written instruments, 
the rule is not laid down with inflexible uniformity. Lord 
Thurlow, in Shelbourne vs. Inchiquin, (1 Bro. Ch. 349,) said, 
‘that the evidence must be strong and irrefragable.” But this 
language has been considered too strong. Attorney General vs. 
Sitwell, (1 Yonge & Coll. 583.) And thatall that was necessary, 
was that the mistake should be made out by evidence clear of 
all reasonable doubts. Some of the authorities say, that the 
mistake itself should be plain ; and that it should be clearly made 
out by proofs which are satisfactory. Hunkle vs. Royal Assu- 
vance Company, 1 Ves. 317. Jeremy on Eq. Jur. pt. 2, ch. 2, p. 
368. Ib. ch. 4. p. 490, 491. Trummond vs. Stangroom, 6 
Ves. 328, 339. Gillespie vs. Moon, 2 Johns. Ch. Rep. 595, 
597. Seymour vs. United Insur. Co. 2 Johns. Ch. Rep. 630. 

And we apprehend that this rule approximates as near to 
accuracy, as any that could be prescribed. For while it would 
be too stringent, perhaps, in the languagg of Lord Thurlow, 
to hold that the proof should be beyond doubt and beyond con- 
troversy, in nature and degree, incapable of refutation; still it 
would be dangerous in the extreme, to allow evidence which 
was loose, equivocal and contradictory, to add to.or vary the 
terms of a written agreement. 
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[5.] I will only add, that a Court of Equity, it has been held, 
will grant relief in cases of mistake, in written agreements, not 
only where the fact of the mistake is expressly established, 
but where it is fairly implied from the nature of the transaction. 
1 Story’s Eq. Jur. (4th edit.) §162, and authorities there cited. 

[6.] Of course, Courts of Equity will grant relief more rea- 
dily where the mistake is made to appear by reference to another 
writing. 

[7.] Having ascertained the general rule applicable to this — 
class of cases, let us examine briefty, the reasons assigned by 
Judge Srarx, for witholding his sanction to the complainants’ 
bill : 

1. The first is, that if the deed of gift is reformed, still, the 
plaintiffs, having no legal interest in the property at the time the 
action of trover was commenced, it cannot avail them any 
thing. 

We apprehend that this is a mistake; and that the title will 
relate back, of course, to the date of the deed in 1817. 

[8.] 2. The learned Judge says, there is no justice in the bill, 
and he gives as the reasons for this opinion: that it does not 
appear that Greene knew what instructions were given to the 
scrivener who drew the instrument; that thirty-four years ago, 
he received such a deed as conveyed a fee in the property to 
himself, in right of his wife; and that ever since, he has main- 
tained and supported the negroes, and greatly enhanced their 
value; and that therefore, the reformation of the deed now,’ 
would operate as an iniquitous surprise upon him ; thathe ought 
to occupy, and in the opinion of our brother, does occupy 
the same favored position with a bona fide purchaser, without 
notice. 

So far as it respects the instructions given by Batt Wyche, to 
the draftsman of te deed, it is not indispensably necessary 
that Greene should have been cognizant of them. The bill 
charges, that the object of the donor in executing the conveyance, 
was to loan the’property and its increase to Mrs. Greene, during 
- her life, and to give the fee to the children at her death, to be equally 
divided among them, share and share alike; and that Greene 
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accepted it with a full knowledge of this fact, and held it for this 
purpose. 

And I would respectfully submit, that the other suggestions 
are directly at variance with the allegations in the bill, all of 
which are taken to be true, until controverted. How, for in- 
stance, could the reformation of the title operate as an “ iiqui- 
tous surprise” upon one who is charged to have had notice of 
its true intent and meaning, at the time he received it, and fully 
acquiesced in its terms and provisions, as are now sought to be 
established ? 

[9.] And if Mr. Greene is entitled to occupy the same 
favored position of a bona fide purchaser, then Judge Story has 
totally misconceived the relative rights of these parties. He 
says that Equity will interfere to correct mistakes and reform 
written contracts between the original parties and those claim- 
ing under them in privity, such as personal representatives, 
heirs, devisees, legatees, assignees, voluntary grantees, (and such 
is Mr. Greene—the deed purporting to be founded alone upon 
the love and affection which the donor had for his daughter and 
her issues,) or judgment creditors, or purchasers from them, with 
notice of the facts. 1 Story’s Eq. Jur. §165. 

Would a Court of Equity refuse protection to a purchaser at 
ajudicial sale, with notice, and extend it to a voluntary grantee 
with notice? And the bill, I repeat, distinctly and emphatically 
avers, that Mr. Greene had notice of the facts. 

3. It does not appear from the bill, says the Chancellor, that 
the donor, Batt Wyche, though he seems to have lived many 
years after the execution of the deed, ever dissented from any 
of its provisions, or that his administrator or himself ever com- 
plained of any mistake. 

This argument might, perhaps, be pressed with some plausi- 
bility upon the Jury on the final trial. Unfortunately, however, 
for the present issue, like almost every other objection which is 
set up, it is best answered by the bill itself. It asserts that 
Batt Wyche, while in life, understood and believed that the 
deed of gift did convey the property in the manner he intended. 
But suppose he had discovered the mistake, and from an in- 
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disposition to intermeddle between his daughter and his grand 
children, or from any other cause, failed to take the necessary 
steps to have it corrected, and that his administrator was equal- 
ly negligent while he managed the estate, would that bar the 
rights of these remainder-men? 

4. Again: itis said that several months after the execution 
of the deed, Batt Wyche had it before him, and did an act—to 
wit, the substitution of five hundred dollars in lieu of a portion 
of the property thereby conveyed—which if it is not strongly af- 
firmatory of the deed as it stands, still, evinces'no dissatisfaction 
on account of any mistake which had inadvertently crept into 
it. Counsel for the plaintiffs in error deduce a very different con- 
clusion from this indorsement. They ask, and with some sig- 
nificance, why make this substitution upon the deed at all? If 
Mr. Greene took an absolute, instead of a qualified estate 
in the negroes, why did not Mr. Wyche give him his note for 
the $500, which was to be paid in the fall thereafter, and 
take a relinquishment of the title to the negroes from Mr. Greene? 

In truth, this transaction, in my judgment, proves but little 
either way. One thing is certain, it does not show, that at this 
time, contrary to the express averment in the bill, that a knowl- 
edge of the form of the paper, was brought home to Batt Wyche, 
or that his attention was called particularly to it. 

[10.} 5. Another ground for not granting the injunction, is 
- that the great length of time which has intervened since the 
execution of this deed, is a cogent reason now, against the 
interposition of a Court of Equity in a case situated as 
this is, particularly as no fraud is imputed to Greene, the de- 
fendant ; and that to disturb the estate, as manifested by the 
paper title, could only be productive of mischief. 

It is certainly true, that the title to relief against a mistake, 
orfor any other cause, may be forfeited by acquiescence or 
unreasonable delay. State of Rhode Island vs. The State of 
Massachusetts, 15 Peters, 233. 4 Howard, 591. In this case 
however, the possession had continued undisturbed for two hun- 
dred years, under the assertion of right, with the claim in the 
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meantime admitted by the province alleging the mistake, and by 
other colonies, in the most solemn manner. 

In Westbrook vs. Harbeson, (2 McCord’s Reps. in Ch. 118) 
it was held, that the Court would not readily correct mistakes 
after a lapse of time. 

It becomes important then to ascertain at what time the right 
accrued, to move inthis matter. Mrs. Greene, the mother of the 
complainants, and who had a life estate in the property, died 
in 1848 ; andin April, 1850, the action of trover was brought 
to recover the negroes, and the bill to reform the title was pre- 
sented for sanction on the 19th day of September, 1851. We 
should not be inclined to consider three years an unreasonable 
delay, under the circumstances; more especially, as the bill 
charges, that Greene retained the possession of the deed till 
1824, when he gave it up to the administrator of Batt Wyche, 
to be used as a voucher, or for some other purpose, unknown 
to the complainants ; and that it was not found till 1850 or 
1851, when it was discovered among the papers of George 
Wyche, who was then deceased, but who in his life time, was 
one of the administrators of Batt Wyche. 

Thomas B. Greene took the deed, according to the charge 
in the bill, notas made, but as it was intended to be made. 
The children acquiesced in the deed; and in his possession un- 
der it, in like manner. Mere lapse of time is nothing, unless 
there is an adverse possession, or claim set up to the property, 
adverse to the title of the other party. Upto the death of Mrs. 
Greene, her husband was entitled to the possession of the property, 
even under the deed, as sought to be corrected. Thetime that 
elapsed between the death of Mrs. Greene and the filing of the 
bill to reform the contract, would not even constitute a good 
statutable bar. 

It is assumed, that nv fraud is imputed to Greene. The bill 
charges, that the true terms and stipulations of the gift, were 
mis-stated in the conveyance, contrary to the intention of the 
donor. Toallow Mr. Greene to avail himself of it, would it not be 
a gross injustice and equivalent to a positive fraud? 
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But the jurisdiction which is here invoked, does not depend 
upon fraud, but accident and surprise. 

{11.] 6. The last reason assigned for refusing the applica- 
tion, is that it does not appear that Greene is to be compensated 
for his trouble and expense in raising, clothing, feeding and 
nursing thirty odd negroes for thirty odd years; that the mis- 
take does not seem to have been insisted on or made known by 
Batt Wyche, or those claiming under him, until more than thirty 
years had elapsed ; and now, to correct the mistake and wrest 
the property from Greene, without compensation, would be an 
egregious fraud on him. 

As to the non-intervention of Batt Wyche, in his life time, or 
of his minor grand-children, since his death, I have already en- 
deavored to obviate that objection. But if Mr. Greene chose to 
accept of a life estate in the negroes, as the bill repeatedly al- 
leges that he did, what claim has he upon the remainder now, 
for compensation during the continuance of the life estate? He 
acted voluntarily and not by compulsion. 

But allow that he is entitled to remuneration, all this will be 
a proper matter for the consideration of the special Jury—either 
upon the issue as made by the plaintiffs, or as it might perhaps 
be more properly presented, upon a cross-bill, filed by Greene. 

The lapse of time seems to have been the stumbling block, to 
the mind of the Judge, in every aspect in which he viewed, this 
. ease. While it is manifestly no bar to the relief which is sought, 
it should undoubtedly impose upon the Court and Jury an addi- 
tional obligation, to scrutinize closely the testimony upon which 
this claim is to be established. The mistake should be made 
out by the clearest and most unequivocal evidence. The aver- 
ments in the bill are so perfectly explicit, as to preclude all doubt 
The proof should be equally satisfactory. Ifthe Courts are 
slow at all times in exerting their authority to reform written 
instruments, much more cautious should they be to exercise 
their jurisdiction, under the facts and circumstances of this case, 
when a portion of the original parties have gone hence, and 
material changes have taken place in the relations of those who 
survive. ! 
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There may be some reason, from the face of the paper itself, 
and from extrinsic proof, to presume amistake; that should 
not be sufficient. The evidence ought to be decisive—not that 
which hangs equal or nearly in equilibrio. Antecedent loose 
conversations, recollected at this distance of time, should be en- 
titled to little or no weight. They should rather be deemed 
to have been merged in the more deliberate results of the writ- 
ten conveyance. 

[12.] Regarding then, the grounds assigned for rejecting: 
the application, as erroneous, is there any thing on the face of 
the bill which will justify the decision? If so, the judgment 
should be affirmed. We would regard these: grounds in the 
light of bad reasons, given to sustain a correct decision; and 
for the giving of which, a revisory Court should never reverse 
the judgment, unless the party has been prejudiced there- 
by. 

[13.] It is contended in argument, that the representative of 
Batt Wyche should have been made a party to the bill; and 
further, that the bill would have been demurrable on account of 
this omission. That is nota sufficient reason for refusing to 
sanction the bill. If found necessary, it could have been over- 
ruled in this particular. 

[14.] Again: itis said, that the bill does not allege that the 
property was delivered under and by virtue of the deed of gift ; 
and the fact is supposed, by counsel, to have been otherwise. 
Admit this to be true. To transfer property by gift, there must . 
be a deed or instrument of gift, or, there must be an actual de- 
livery of the thing to the donee. Both are not requisite. 
2 Barn. & Ald.551. 2 Black. Com. 441, (note 5.) 

And conceding that the conjecture is well founded, namely : 
that these slaves went into the possession of Greene, upon his 
intermarriage with Patience C. Wyche—the law thereby raising 
the presumption of a gift—was it not competent for him, three 
years thereafter, to agree with the father of his wife, that he 
took the property as a loan merely, to be used and enjoyed 
for and during the life of his wife, and to be equally divided be- 
tween the children at her death? And would not Greene be es- 

vot x1 23 
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topped, by this acknowledgment, from setting up a pre- 
vious gift? But it is unnecessary, at present, to decide this 
point. 

Without pursuing the discussion further, we are of the opin- 
ion that the decree of the Chancellor, refusing to sanction the 
bill, should be reversed; and thatthe same should be granted, 
according to the prayer of the bill. 





No. 27.—N. B. Goopwyy, plaintiff in error, vs. Nancy Goop- 
wyn, defendant in error. 


[1.] Process signed by a Deputy Clerk of the Superior Court, is as valid 
and sufficient in law, as if signed by the principal Clerk. 


Trover, in Coweta Superior Court. Decided by Judge Hux, 
September Term, 1851. 


The process attached to the declaration in this action, was 
not signed by the Clerk of the Superior Court, but by “ Charles 

E. Tuft, Deputy Clerk.” 
' On the trial on the appeal, counsel for defendant demurred 
to the sufficiency of the process, on the ground that it was so 
signed. 

The Court sustained the demurrer, and ordered a non-suit to be 
entered in the said cause. To which decision counsel for plain- 
tiff excepted. 


McKintey & Bucuan, for plaintiff in error. 


Sums, for defendant in error. 
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By the Court.—Wanyer, J. delivering the opinion. 


[1.] The only question made in this case, is as to the validi- 
ty ot the process, which is signed by “Charles E. Tuft, depu- 
ty Clerk.” By the 8th section of the Judiciary Act of 1799, it 
is provided, that the Clerk shall annex a process to the plaintiff’s 
petition, signed by such Clerk; andit is also declared by that 
Act, that all process issued and returned in any other manner 
than therein required, shall be null and void. Prince, 420, 421. 

By the Act of 1817, Clerks of the Superior Courts in this 
State are authorized to appoint deputy Clerks, in the same 
manner and under the same rules and regulations as deputies of 
Sheriffs are by law appointed. This Act also provides, that the 
principal Clerk shall be, in all cases, *esponsible for the acts of 
his deputy and agent. Prince, 180. When we take into con- 
sideration the olject of the Act of 1817, as manifested by the 
preamble thereto, as well as the provisions of the Act itself, 
it is difficult to perceive why the signature of a deputy 
Clerk to a process, is not, for all legal purposes, to be consider- 
ed as the act of the principal Clerk. The deputy Clerk is the 
mere agent of his principal, and is so recognizea by the Act of 
1817. The principal Clerk is responsible for all the acts of his 
deputy. Whatever doubts may have existed heretofore in re- 
gard to the intention of the Legislature in the Act of 1817, 
the late declaratory Act of the last Legislature, removes all 
doubt as to such intention. ‘This latter Act declares, that pro- 
cess signed by the deputy Clerk, shall be as sufficient in law, 
as if signed by the principal Clerk. 

Let the judgment of the Court below be reversed. 
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No. 28.—Mosgs Movuncs, plaintiff in error, vs. James Byars 
et al. defendants. 


[1.] An amendment to the answer, by way of supplement, in Equity, will 
be allowed, upon the ground of mistake as to facts stated in the original 
answer—more particularly where the correction is not prejudicial to the 
complainant. 

[2.] In causes in Equity, according to the laws of Georgia, the facts are to 
be submitted to a special Jury, who have the exclusive right to pass up- 
on them; and all questions of law are for the determination of the Court 
alone. 


[3.] It is competent for the Judge to dismiss a bill at the trial, upon the 
ground that the complainant has introduced no evidence whatever, to a 
point which, according to law, he must prove, to entitle him to recover. 


[4.] In a bill filed against subsequent purchasers, to enforce the vendor's 
lien, the Court may dismiss fhe bill at the trial, if there is no evidence 
whatever of notice of the lien. 


[5.] If, upon a trial in Equity, on a bill to enforce the vendor’s lien, there be 
any evidence, however slight, to sustain the plaintiff's case, the cause ought 
to be submitted to the Jury. 


[6.] Notice of the lien of the vendor, brought home to the agent ofthe pur- 
chaser, is constructive notice to the purchaser. 


In Equity, in Butts Superior Court. Tried before Judge 
Stark, September Term, 1851. 


The bill charges, that in 1839, he was owner of one hun- 
dred and twenty-two acres of land, divided into several lots, 
and known as a part of the McIntosh or Indian Spring Reserve, 
situated in the County of Butts, which he had purchased of one 
Robert Coleman, who had purchased them at public sale, pre- 
viously made by commissioners appointed by the authority of 
the State, for that purpose ; that Coleman had paid the several 
instalments due the State for said land, the receipt of which 
payments was indorsed upon the certificates of sale, given by 
said commissioners; that Coleman transferred said certificates 
to the complainant, for a fair and valuable consideration; that 
complainant, on the 13th day of November, 1839, sold the said 
land to James Byars, for the sum of $1300, for which he took 
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Byars’ notes, the last one of which fell due the 1st of January, 
1842; that at the time of filing the bill, there remained due to 
complainant .of said purchase money, the sum of $925 42 
cents, principal and interest. 

The bill charges, that at the time of the sale, no grants had 
issued to said lots of land, except lot number forty, to which 
complainant executed to defendant a deed in fee simple, and 
that he transferred to defendant the said certificates of sale of 
the other lots; that the defendant went immediately into posses- 
sion of said lots, under the said sale. s 

The bill charges, that in 1839 or 1840, defendant sold the 
said lots to one William Byars, his brother, who resides in the 
County of Butts; and that immediately after said sale, the 
defendant, James Byars, ranaway and left the State; and that 
in a short time, the said William Byars sold, or pretended to 
sell, said lots to Richard G. Byars and John Goodman, both of 
Butts County, and who are now in possession of said lots; that 
at the time James Byars left the State, he carried all his property 
and effects with him. 

The bill charges, that complainant took no security on the 
notes given for the purchase money of said lots of land. 

The bill also charges, that Willian Byars, Richard G. Byars, 
and Goodman, at the time they purchased the said lots of land, 
had notice, and were apprised of the fact that the defendant, 
James Byars, had not paid complainant the purchase money for 
said lots of land. 

The bill prayed that the Court might decree the sale of the 
land and order the proceeds to be applied to the payment of his 
debt against James Byars. 

The defendants, William Byars and John Goodman, filed 
their answers, denying that at the time they became the pur- 
chasers of said lots of land, they had any knowledge or notice 
of the purchase money, or any part thereof, remaining unpaid 
to complainant, by the defendant, James Byars, &c. &c. 

The defendant, Goodman, in his answer stated, that in the 
spring of 1840, he purchased of William Byars, two of the said 
lots of land, numbers 66 and 67, and received from him the 
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original grants from the State and a deed in fee, conveying 
said lands. Goodman denied all knowledge or notice of the 
purchase money remaining due to complainant, from James 
Byars for said lots, &e. 

The defendant, James Byars, having failed to answer, the 
bill on the trial was taken pro confesso, as to him. 

On the trial, before the cause was submitted to the Jury, 
the defendant, Goodman, moved the Court to amend his an- 
swer, in substance and effect, as follows: “that the contract 
for the purchase of the two lots, marked 66 and 67, was origi- 
nally made by this defendant, with James Byars, with the con- 
sent of -William Byars; but that he subsequently received 
the grants of the State and a deed in fee simple, from William 
Byars,” &e. 

Counsel for complainant objected to the filing of the amend- 
ed answer, on the ground that it contradicted a sworn answer 
previously filed by the amending party, in a material point, by 
stating facts which might have been stated in the original 
answer. 

The objection was overruled by the Court, and counsel for 
complainant excepted. On the trial, Joel Byars, sworn—stated, 
“that he heard a conversation between Richard G. Byars and 
William Byars. Richard bought the half of lot of land, called 
the King Place, of William Byars, at the price of $600. Richard, 
in 1840, wanted to dispose of the King Place and wanted a 
place nearer the Springs. James Byars offered to swap with 
Richard, a part of the land he got of Mounce, and asked Rich- 
ard $150 to boot. Richard offered him $50. Richard got wit- 
ness to make the trade with William ; and after Richard went home 
to Cherokee, William came to witness and told him to hold on, 
he would arrange the trade, and let witness have the Mounce 
place, for he wanted the King Place back again. And after 
that, William came and carried witness with him to James 
Byars, and told James that he was going to let me have the land 
for Richard. James Byars’ wife remarked, “you had better 
let Mounce have his land back, for she knew he, James, would 
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never be able to pay for it; whereupon they all became angry,” 
&e. &c. : 

After complainant closed his testimony, counsel for defendant 
moved to dismiss the bill. 

Which motion was sustained by the Court, and counsel for 
complainant excepted, and upon these exceptions have assign- 
ed error. 


Hammonp & Harman, for plaintiff in error. 
Jno. Fioyp, for defendants in error. 
By the Court.—Niszet, J. delivering the opinion. 


[1.] It does not appear on the record, that the defendant 
made known to the Court, when he asked leave to amend, what 
he expected to put in his amended answer, and that the appli- 
cation was accompanied with affidavits. These things are in- 
dispensable. But it was conceded in the argument, that this 
rule was, in fact, complied with. The strictest guard should be 
held upon amendments to sworn answers. Laxity here might 
work consequences the most disastrous to the administration 
of justice. The Court should be informed, before allowing an 
amendment, what the original answer is, and what new fact or 
circumstance is proposed to be added, or wherein and to what 
extent the original answer is proposed to be modified; and the 
application to amend, ought to be supported by affidavits. These 
amendments are, like others, within the discretion of the Chan- 
cellor. This discretion inthese cases, however, is ‘extremely 
limited in its range. They should not be permitted, unless it 
is palpably clear, that they are necessary to advance the ends 
of justice. Rarely, very rarely, ought an amendment to be al- 
lowed, when the addition or alteration is prejudicial to the in- 
terest of the complainant. The principles upon which the doc- 
trine of amendments to answers, in Equity, is based, were care- 
fully considered by this Court, in Martin vs. Atkinson, (5 
Geo. R. 390;) and it suffices, therefore, to refer now to that 
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case. We there held that an amendment would be allowed, to 
correct a clear mistake in 2 matter of fact, discovered after the 
filing of the answer. The more readily will a mistake be cor- 
rected, when the correction does not vary the case, so as to 
make it more strongly against the complainant. We learn 
from this. supplemental answer, that its object was to correct a 
mistake of fact—it states the mistake and corrects it, by stating 
the facts truly. The correction is not prejudicial to the plaintiff 
in the bill. The bill is filed against several defendants, to en- 
force the vendor’s lien. One of them, Goodman, states in his 
answer, that he bought his lands, upon which the lien was 
sought to be enforced, from William Byars, (who, the bill 
charges, was a purchaser from the complainant’s vendor, James 
Byars ;) and that he paid the purchase money, in part, in satis- 
faction of a debt, owing by James Byars to him, and the balance 
was paid to William Byars, to be applied to adebt due by James 
Byars to Wm. Jones, and upon which William Byars was secu- 
rity. The mistake is in the statement, that he bought the land 
from William Byars, and paid over to him the balance of the 
purchase money. The defendant corrects it by saying that he 
bought from James Byars, with the consent of William Byars, 
and that he paid the balance of the purchase money to James 
Byars. - He explains the transaction in the supplemental answer 
at large. The substance of the explanation is, that William Byars 
had an equitable interest in the lands, being holder of the cer- 
tificates transferred to him by James Byars; that the defendant 
preferred to take a title from William Byars; and buying from 
both James and William, it was agreed that the grant should is- 
sue to Wiiliam Byars, and that he should make a deed to the 
defendant, which was done; and after paying the debt due to 
him by James Byars, he paid the balance of the purchase money 
to him, James Byars, and not to William, as at first stated. 
Looking at the whole case, we do not see that this alteration of 
the original answer, changes the character of the controversy 
materially, between the complainant and any of the defendants. 
It presents truly the relations between Goodman and the Byars’s, 
relative to the purchase of the lands; and disburdens the con- 
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science of Goodman. ‘These were, no doubt, the objects which 
the amendment was intended to effect.. It was, we think, pro- 
perly granted. 

The presiding Judge dismissed the bill at the hearing, upon 
the ground that there was no. evidence to show that any of the 
defendants had notice of the complainant’s lien. Upon this 
ruling of the Court, the complainant excepted, and the bill of 
exceptions makes two points : 

First. It is claimed, that if it be true, that there is no evi- 
dence of notice, yet, in Georgia, the Chancellor has no power 
to dismiss the case. 

Second. That there was evidence of notice sufficient to take 
the cause to the Jury. 

The first claim assumes, that in this State, the powers of the 
Judge and of the Jury, in causes in Equity, are joint. This 
assumption goes the length of saying that the Judge can ren- 
der no judgment on the law, without the concurrence of the 
Jury ; that in this case, for example, the Judge could not order 
the dismissal of the bill, upon the ground that the complainant 
had introduced mo evidence to a fact material in law to be 
proved, without a decree of the Jury, finding, that for thet reason 
the bill should be dismissed. 

{2.] This assumption, that there is.a union in the Judge and 
Jury, ofiall the powers of a Court of ‘Chancery, involves also, 
this.otheriand farther consequence, to wit, that the Judge may 
and indeed ought to unite withthe Jury, an determining upon 
the facts; and'thatithey can no more decree, asto them, with- 
out his concurrence, ‘than he can decree on the law without their 
concurrence. That there has prevailed in Georgia, opinions 
thus.extreme, we are not ignorant. To these opinions wecan 
give nocountenance. ‘We hold, thatn Equity, as at Law, the 
province of the Juryis:to:try the facts ; and that the Judge has no 
more right, intaquity, topass upon the facts, than he has ,at Lap ; 
and that itis.the province :of the, Judge, in Equity as.at Law,, to ad- 

judgethelaw ; andthat the. Jury have no more power to pass upon 
the law -of the ease in ‘Equity, sthan ithey shave at Law. The 
‘functions of Judge :and Jury are separate. Courts.of Equity 
vol x1 24 
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have, in this State, general jurisdiction, according to those 
principles of Equity, by -which the same jurisdiction is exer- 
cised in England. We adopted the principles of Equity, as 
understood in England, as well as the rules of the Common 
Law, strictly so called, and with the same limitation. We 
adopted the Equity Jurisprudence of Great Britain asa system, 
so far as it was suited to our circumstances, and not repugnant’ 
to the genius of our institutions. Wherever and to whatever 
extent that system is changed or modified by Statute, of course 
the Statute is the law. Beall vs. the surviving executors of Fox, 
4 Geo. Rep. 404. ‘The character of the tribunal and the mode 
of trial have been changed ; and the great change of the char- 
acter of the tribunal and the mode of trial, consists in this, that 
a Jury, with exclusive power to find the facts, is substituted in 
lieu of the Chancellor or a Master, in England. This substitu- 
tion also dispenses with the usage of the Courts of Chancery 
in England, of sending cases, in particular instances, down to 
the Courts of Law, to find the facts. I think it is clear, from 
our own Statutes, that the Jury was introduced into our Chance- 
ry Courts, for the purpose alone of deciding on the facts ; leaving 
the Judge clothed with supreme authority over the law, as in 
England. Here, so far asthe law is concerned, the Judge is 
the Chancellor; and so far as the facts are concerned, the Jury 
are the Chancellor. Just in the sense are they the Chancellor in 
Georgia, that the Judge is Chancellor in England, when in the 
exercise of his rightful authority there, of determining facts. 
It is in this light that it may be properly said, that in Georgia, 
the Judge and the Jury constitute the Chancellor. And this, 
and no more is meant, when, in Hargraves and another. vs. Lew- 
is, the Judge writing the opinion, says, “in Georgia, the Judge 
and the Jury constitute the Chancellor.” (3 Kelly, 169.) This 
substitution was made by the Act of 1792, which was repealed 
by the Act of 1797, which re-enacted the provision of the form- 
er Act in reference to it. It is from these two Acts that we 
derive the powers of a Jury in Equity ‘causes. It is very re- 
markable, that the Act of 1799, which repeals the Act of 797, 
in relation to the Equity powers of the Superior Courts, is itself 
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silent about a Jury trial at all, in Equity. It makes specifica- 
tion of the Chancery powers of the Superior Courts, and pro- 
ceeds to declare, “ and the proceedings in all such cases, shall 
be by bill and such other proceedings as are usual in such 
cases, until the setting down of the cause for trial; and the 
Courts shall order the proceedings in such manner as that the 
same shall be ready for trial, at the farthest, at the third term 
from the*filing of such bill, inclusive, &c.” Now, there is no 
express authority for the intervention of a Jury in this Act of 
799. It pursues the tenor of the two Acts of ’92 and ’97, in 
relation to the proceeding, until the setting down of the cause 
for trial, and at that point, drops the provisions of these two 
Acts. By designating the proceedings, and declaring that they 
shall be by bill, and such other proceedings as are usual in 
such cases, until the cause is set down for trial, it is clear that 
the Legislature meant to adopt such proceedings up to that time 
as are usual in the Chancery Courts of Great Britain, whose 
general Chancery Law it had previously adopted, by the Act of 
1794; and it isalso inferrable, that after that time, it contemplated 
some mode of trial different from what was usual in such cases 
in the English Courts. But, I repeat, that it is a singular and 
unaccountable fact, that this Act, which is confessedly a_re- 
organization of the Judiciary system of the State, and which, 
in terms, repeals the Act of 1797, should not declare in what 
that difference should consist, and how the trial should be con- 
ducted. As this was a new jurisdiction, cast upon the Courts 
of Law, when already the trial by Jury obtained in trials at 
Law, it would be possible to infer that the Legislature intended 
trials in Equity to follow the course of trials at Law; and _ thus, 
by construction, derive Jury trials in Equity, from the Act of 
1799. Such derivation is-not very satisfactory to my mind. 
But we are not left alone to the Act of 1799. Although the 
Act of ’97 is repealed by this Act of 99; yet, its provision 
as to the powers of a Jury, in Equity causes, is saved by the 
Constitution of 798. I mean to say, that if the Act of 799 be 
admitted to have repealed the Act of ’97, in relation to the trial 
of causes in Equity, by a Jury, and thereby abrogated the trial 
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by Juty in Equity, that, pro tanto, it is void, because repugnant 
to the ‘Constitution of ’98. That Constitution declares, that 
“trial by Jury, as heretofore used in this State, shall be inviolate.” 
‘Now, the Act of 1797, which re-enacted the Act of 92, wasin - 
force when the Constitution of 98 was adopted. By the Acts 
‘of ’92 and °97, the trial by Jury was used in this State in Equity 
‘causes, and it was used as prescribed in those Acts. Any 
Jaw, therefore, passed subsequent to the Constitution, Which re- 
‘pealed ‘those Acts, and defeated ‘the usage of trial by Jury; which 
‘they prescribed, is'void. ‘Thus it is, ‘that the trial‘by Jury, in 
Equity ‘causes, ‘is derived from ‘the Acts of *92 and ’97. (Har- 
‘praves vs. Lewis, 7 ‘Geo. R. 125. Dudley's R. 8. Cobbs New 
Dig. 467, 1143. 

And ‘it is ‘upon this‘process of reasoning alone, that appeals 
‘were ‘sustained in Equity ‘causes; for'thereis no law ‘which au- 
‘thorizes them, since ‘the Act -of 1797, until the Act of 1843. 
‘The right of appeal, given ‘by the Act of 1799, ‘thas been 
‘usually conceded—and it seems to me, necessarily conceded— 
‘to ‘refer ‘to’cases ‘tried at ‘Law. ‘These'femarks about appeals 
‘being’ parenthetical, I proceed to ‘inquire—having -traced ‘the 
trial by Jury, in Equity, to the Act of °97—what, according to 
‘that ‘Act, are ‘the relative powers of'the Judge ‘and the Jury. 
The Act of 1792, and also ‘the Act of 1797, ‘provides, ‘that 
“the Superior Courts‘shall'be competent -to ‘sustain a-suit, by 
bill‘and proceeding’ therein, until the setting: down of ‘the cause 
for hearing ; ‘such Superior Courtsishall then submit -the'merits 
Of the’suit, with the‘evidence thereon, which, ‘in all eases, ‘shall 
‘be given viva voce, (or otherwise, within the rules of the’Common 
‘Law ;) ‘and all matters 'respeeting the-same, ‘to’a ‘special Jury, 
‘who’ shall give their verdict on'the ‘same;'but if-either party 
shall be dissatisfied*with-such verdict, an appeal maybe entered 
in’ the Clerk’s office within‘ten days -after’trial, »when ‘a hearing 
of-such cause’ shall again ‘be ‘had before ‘another ‘special Jury, 
and ‘such trial ‘shall'be final ‘and -conelusive.” ‘Watkins’ Dig. 
480,621,622. The ‘Act - of ‘1799,*so far as -it relates to ‘the 
‘action in “a cause before -it is set down for‘a ‘hearing, although 
somewhat ‘variant in ‘its*verbiage, ‘is in “substance, the:same 
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with the Act of 1797. The latter Act declares, that it shall 
be competent for the Courts to sustain a suit by bill and pro- 
ceedings therein, until, &c. The former Act declares, that 
“the proceedings, in all such cases (cases of equitable cogni- 
_ -zanee) shall be by bill, and such other proceedings as are usual in 
such cases, until, &c.” So far as this clause is concerned, hav- 
ing reference ‘to the action of the Court and notof the Jury, the 
Act of 1799 is the law. For the purposes of construction, 
however, it.is competent to consider the clause in the Act of 
1797, in connection with the clause quoted from the Act of 
1799. Yor, although repealed, an Act in pari materia, may be, 
for that purpose, considered. ‘The clause, then, in the Act of 
°99, viewed in the light which is shed upon it by the Act of ’97, 
is clearly intended to prescribe the manner of proceeding, by the 
Court, in carrying out the jurisdiction in Chancery, which that 
Act enforced, up to the setting down of the cause for trial. The 
anode prescribed, is by bill and such other proceedings as are 
usual in such cases. ‘Such cases refer clearly to all the cases of 
Equity jurisdiction enumerated, and to all cases originating 
under'the general jurisdiction, which, according to the decision 
of ‘this ‘Court, ‘this Act confers. This'is necessarily inferrable ; 
because, the Act declares that the Superior Courts shall exercise 
the powers of a: Court of Equity, in all cases where a Common 
‘Law remedy:is .not adequate ; proceeds to.enumerate certain 
cases,'in which the powers of a'Court of Equity shall be -exer- 
eised ; after which, it provides, that in all such cases,the proceeding 
shall be by bill andsuch other proceedings as are usual in such cases. 
‘That-is manifestly cases in Chancery, over which the Courts are 
vested-with jurisdiction ; for ‘the last use of the.words .such cases 
has reference tothe cases referred to.in the first use of the .same 
words, and their first-use is in reference tothe cases of :juris- 
diction. ‘The proceedings are-to be by bill, and such other pro- 
ceedings as are usual in such cases. That is, the bill of Courts 
of Equity:and the. other proceedings usual in Courts of Chancery 
in England and,in the'State, prior to that time. I have al- 
ready said that the Chancery law of Great Britain had been. adopt- 
ed—we had-no other'Equity system but that—we had .no Co- 
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lonial or State legislation, prescribing proceedings in Chancery ; 
and there is no escape from the conclusion, that in the Act of 
799, the Legislature adopted, to the extent that it was applicable 
to our circumstances and the character of the tribunal, the 
Equity practice of England. Again: it is manifest, that in in- 
vesting the Superior Courts withthe jurisdiction, they clothed 
them with authority to exercise it, not only according to the 
Jorms of Chancery proceedings in England, with the limitation 
stated; but also, according to those principles of Law, in obe- 
dience to which, that jurisdiction is there exercised. Nor can it 
be questioned, but that up to the setting down of the cause for 
trial, they intended the Court to exercise the jurisdiction, inde- 
pendent of aJury. The Act of ’97 is peculiar in its terms: it 
declares that the Superior Courts shall be competent to sustain 
a suit by bill, &c. 

If the Court shall sustain a suit, that is, do all that is necessa- 
ry to be done (pass such orders and pronounce such judgments 
or decrees) to conduct the suit forward to the trial, it is not 
until the suit is ready for trial, that any mention is made of a 
Jury ; it is at that point, and not anterior to that point, that the 
Jury intervenes. Before that time, without question, the Court 
is left to sustain the jurisdiction without the Jury. It is when 
the cause is set down for trial, that the Statute invokes the co- 
operation ofthe Jury. What then, at the trial, are the powers 
of the Jury? As the Act of ’99 is silent upon the matter of 
the Jury altogether, we are remitted to the Act of ’97, for 
the answer. By that Act, when the cause is set down for trial, 
it is made the duty of the Court to submit the merits of the suit, 
with the evidence thereon, and all matters respecting the same, to a 
special Jury, who shall give their verdict on the same. The 
Jury are brought in for the purpose of the érial. According to 
the Act of 97, itis where the cause is set down fora hearing, that 
the caseis tobe submitted. In thesame connection the Act of 99 
uses the word trial. I remark, first, that the powers of the Jury 
are limited to,the determination of the facts; because, the Statute, 
in the use of the word trial, means the trial of the facts. I do 
not mean to say that when a case is set down for a hearing, in 
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Chancery parlance, there is nothing to try but the facts; for 
whilst it is true, that the issue on the facts is usually there the 
first and most impoitant one to be tried; yet it is also true, that 
questions of law may, and do generally arise for decision. 
But I mean to say, that the word, as used in the Act of 799, 
in connection with the duties prescribed for a Jury, in the Act 
of ’97, are to be taken as indicating for the Jury a trial of facts); 
because, the usual Common Law meaning of érial, without far- 
ther designation, is the examination, before a competent tnbunal, 
according to law, ofthe facts put in issue ina cause. See 4 Ma- 
son, 232. 

The matter submitted to the Jury, is the merits of the suit. 
The merits of a suit usually mean the rights of the parties, on 
the issues made in the pleadings, as distinguished from techni- 
cal grounds of exceptions to the pleadings, or merely legal 
grounds of objection to the plaintiff’s case, or defendants’ de- 
fence. Here, merits is used to designate the rights of the parties, 
growing out of the issues as they are made in the pleadings, 
so far as they depend upon the facts to be proven. These rights 
or merits are to be submitted to the Jury. They are to deter- 
mine those rights, by determining upon the evidence. This is 
clear from the further requirement of the Statute, that with the 
merits, the evidence thereon, is also to be submitted to the Jury. 
The evidence thereon, is the evidence on or in relation to the 
merits. There is no other sensible construction but this. 
Legal merits cannot be contemplated; because, questions of 
Law may grow out of, but are not determinable by the produc- 
tion of evidence. The laws live in the Statute book—in re- 
corded opinions—in the works of venerated sages, and in the mind 
of living authorized administrators. Merits of fact are determinable 
by the production of evidence. The Act further requires that 
all matters respecting the same, shall be submitted to the Jury. 
This plenary clause is restricted in its generality of meaning, by 
its antecedents. It does not mean all matters respecting the 
suit, but all matters respecting the merits and the evidence. 
_ It is upon the merits referred to, as the same, upon which the Act 
finally requires the Jury to render their verdict. Here then is 
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the power of the Jury—it is derivable from no other source. 
It is a power over the facts, and no more. That power is taken 
from the Court—there is no pretence from this Statute, that he 
is left with any such power. He is not co-ordinate with the 
Jury as to them. I cannot consent to let in the aid of implica- 
tion, to clothe the Jury with legal powers. A power so fun- 
damental—so inappropriate to the Jury, and in my judgment, 
so destructive, in their hands, of the efficiency and utility of a 
Court of Chancery as this is, I cannot derive from inference. 
The Legislature must grant it in terms, before I can recognize 
it. Iam very well assured that they did not intend to grant it 
in this Act. If they had purposed to imtroduce so vital a 
change into the Chancery system as this, is it not the most rea- 
sonable of all conjectures, that they would have made it in clear, 
precisé, unmistakable langaage. The submission of the facts to 
a Jury in Equity causes, was quite achange itself. A submis- 
sion to them also, of the law of the case would have been a 
bold, bad step backward. The able lawyers who framed the 
Acts of 792, 97 and 799, and the wise statesmen who adopt- 
‘ed them, intended, in our judgment, todo no such thing. Hav- 
ing given to the Jury the trial of the facts, after the cause was 
set down for a trial, and no more, the Court was left on the trial, 
with all the ‘powers that belong to the Chancellor, except that ; the most 
important of which, is the power to declare the law. Such are the 
views of this Court on this question—views which, ‘so far from 
being new, are sanctioned by the long continued usage of our 
Courts, and by ‘the opinions of the most distinguished Jurists 
‘of the State. The question being made in this case, we have 
‘endeavored to give 'the reasons of our decision -on it, with some 
carefulnéss. 

[3.] It only remains to’say, that it is clearly within the ‘com- 
pétenty of the Chancellor to dismiss'a bill ‘on 'the trial, if there 
‘is no evidence to'a'point, which the law makes it necessary ‘for 
the complainant ‘to ‘prove, before he canrecover. Notice of the 
‘complainants lien, to'the defendants, or one ‘ofthem, is indispen- 
‘Sable to his recovéry ; ‘without that, he has no standing:in Equity. 

[4.] “If there ‘was’ no evidence ‘of that'fact, in ‘Law, ‘he was .not 
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entitled to recover; and it was competent for the Chancellor so 
to decide, without the intervention of a Jury. 

[5.] But if there was any evidence, however small, the cause 
ought to have been submitted to the Jury. I proceed to inquire 
whether there was or not. 

[6.] Looking carefully into the record, we find that there is 
some evidence that the defendant, Goodman, bought with no- 
tice; and also, that the defendant, Richard Byars, bought with 
notice. It is slight, very slight, astothe former. Ifthere be any 
though, at all, the cause ought not to have been dismissed—any of 
any kind. ‘There may be no positive testimony, and yet, from the 
facts proven, the Jury may infer notice. Knowledge that the 
purchase money had not been paid tothe complainant may be 
carried home to the defendant by circumstances. It is not for the 
Court to weigh the evidence, and deciding that no notice is proven, 
dismiss the cause. That right was not assumed in this case, for the 
Judge dismissed the bill because there was no evidence of notice. 
James Byars was the purchaser from the complainant. The 
certificates for these lands, being fractional reserves, sold by the 
State, were transferred by the complainant to him, as evidence 
of title. They were afterwards placed in the hands of William 
Byars, as he, William, states, as a security, fora liability which 

he was under for James. Goodman, in his supplemental. answer 
says, that his contract for the purchase of lots Nos. 66 and 67, 
being part of the land bought by James Byars, from the com- 
plainant, was made with James Byars, with the consent of Wil- 
liam Byars; and that William offered to turn over to him the 
certificates of purchase, and that he refused to accept them ;_ that 
William then consented that the grants should be issued to him, 
and he convey to him, (Goodman) which was done. The re- 
fusal to take the certificates, which were the evidence of James 
Byars’ title, shows a want of confidence, for some reason, in the 
safety of a title from him. The arrangement made, that the 
grants should be taken out in the name of William, and that 
he should then convey to Goodman, is confirmatory of this want 
of confidence. Wifat was the ground of this want of confidence . 
does not appear. It may have sprung trom a knowledge of the 
voL x1 25 ee 
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fact, that James Byars had not paid for the lands, or from some 

- other cause. These statements have some bearing upon the 
question of notice. It is proper that they be submitted to the 
Jury, in connection with all other facts in the case, for their con- 
sideration. 

Richard Byars was also a purchaser of some of these lands. 
Joel Byars testifies, that he acted as agent for Richard, in effect- 
ing the purchase. He says that William Byars had sold to Rich- 
ard, a tract called the King Place, which William wanted to get 
back; and proposed tothe witness, as the agent of Richard, to 
swap a part of the land, which the complainant had sold to James 
Byars, (the certificates to which, as before stated, had been trans- 
ferred to William by James) for the King Place; that he, wit- 
ness, and William Byars, went to James Byars’, and William 
told James that he was going to let witness have the land for 
Richard; and Polly (James Byars’ wife) said, “ you had better 
let Mounce, (the complainant) have his Jand back, for she knew 
that James would never be able to pay for it ; and then they all 
got very mad, and she got mad; and after some farther con- 
versation, James said there was no chance for him to give 
Mounce the land back, for Mounce had traded off some of the 
notes- James said that Mounce never had and never would 
lose any: thing by him. We then swapped land. I, as agent 
for Richard Byars, swapped the King Place, and gave fifty dol- 
lars to boot for the part Mounce had sold to James Byars; and 
for a four acre lot that James owned before he made the pur- 
chase of Mounce.” The same witness testifies that. the deed 
for these lands was made to him, (as agent for Richard Byars) 
after this conversation with James Byars. By this testimony, 

’ Richard bought these lands of James Byars--he made the ex- 
change for William’s benefit; but it seemed to be conceded be- 
tween the parties, that James had the right of disposing of the 
Mounce lands. This testimony clearly charges Joel Byars, the 
agent of Richard Byars, the purchaser, with notice that James: 
Byars had not paid the complainant for the lands. Notice:to the: 
agent is constructive notice to the principal. @m. Dig. Chancery, 
4c. 5and6. 2 Fonbl. Ey. b. 2, ch. 6, §4. 2 Eden's R.22A, 228, 
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2 Vern. 609. Sugdenon Vendors, ch. 17. 4 Wheat. R. 466. 


2 Story’s Eq. §408. 
Upon this ground, let the judgment be reversed. 








No. 29.—Joun C. Simms, administrator, &c. plaintiffin error, vs. 
Otis Smitn, defendant in error. 


[1.] Paroltestimony is incompetent to vary a trust in chattels, which is man- 
ifested in writing; where, however,'the trust is discretionary, parol + 
dence may be admitted to show how that discretion was exercised. 


[2.] Some general observations, as to the mode of citing authorities in the 
Supreme Court. 


[3.] Where a trust is executory and acknowledged as a continuing, subsist- 
ing trust, there is no starting point for the operation of the Statute of Lim- 
itations ; and it never will begin to run, until the trust is terminated by 
the separate act of one of the parties, or the joint act of both. 


[4.] In Equity a re-hearing will sometimes be ordered upon terms, although 
in strictness no rule of law has been violated on the trial, provided it man- 
ifestly appear from the record, that on account of the rejection of testimony, 
the party prevailing has obtained an unconscientious decree. 


In Equity, in Coweta Superior Court. Tried before Judge 
Hux, September Term, 1851. 


This was a bill filed for discovery, account and settlement. 

The bill charges, that on 20th day of January, 1840, com- 
plainant placed in the hands of Thomas C. Brown, notes on sol- 
vent persons, amounting in the aggregate to about $6000, for 
which Brown executed 'the following receipt : 


“Received, January 20th, 1840, of Otis Smith, the following 
notes, to be disposed of in such manner as my judgment may 
dictate, for which I am to return an account to said Smith when 
called for.” The receipt specifies the notes, and is signed, 
“T. C. Brown.” 
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The bill charges, that owing to the pressure in the financial 
condition of the country, the said Brown realized a large amount 
from said fund, by means of shaving paper, and loaning at usu- 
rious interest, and that said fund was received by Brown, and 
held and used by him in trust, and for the use and benefit of the 
complainant; that being satisfied with the profit Brown was real - 
izing from said fund, he did not call on him for a settlement, 
until a short time before Brown’s death, which occurred in the 
year 1847. Brown then promised to come to a settlement, and 
appointed a day for that purpose, but his feeble condition pre- 
vented its execution. 

The bill charges, that Simms had been appointed administra- 
tor on the estate of Brown, by the Court of Ordinary of Coweta 
County; and that complainant had frequently called on Simms 
for a settlement, which had been refused. 

The-bill prays that Simms, as administrator, &c. may come to 
an account and settlement with complainant, &c. 

The defendant filed his answer, in which he pleaded an ac- 
count and settlement between his intestate, Brown, and complain- 
ant, and also insisted upon the Statute of Limitations. 

On the trial, complainant introduced witnesses, among them 
William Dougherty, to prove that Brown had admitted that he 
was using funds for the use and benefit of complainant, &c. 
To which testimony, counsel for defendant objected, on the 
ground that such evidence enlarged and varied the written con- 
tract between the parties, to-wit: the receipt. 

The objection was overruled by the Court, and the evidence 
admitted, and counsel for defendant excepted. 

The complainant having closed his case, the defendant sought 
to prove by Henry Long, that Thomas C. Brown in his life time, 
to-wit: in the early part of 1841, had pgid to the administrators 
of James Fannin, the sum of $2800, or thereabouts, in extin- 
guishment of a debt due said estate by Smith, the complainant. 

The Court ruled the testimony inadmissible, on the ground 
that it showed a payment, and that no payment had been pleaded 
by the defendant. 

Counsel for defendant excepted. 
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The testimony of Kinchen L. Harrison, going to the same 
point, was ruled out by the Court, and counsel for defendant 
excepted. 

Counsel for defendant requested the Court to charge the Jury, 
“that the Statute of Limitations commenced to run from the date 
of the receipt.” Which charge, the Court refused to make, but 
charged that the receipt, per se, showed that something was to be 
done with the funds by Brown, executory in its character, for 
which he was accountable on demand, and therefore, that the 
Statute only run from the time of a demand for an account. 

To which, counsel for defendant excepted, and upon these 
several exceptions, have assigned error. 


Joun L. SrepHens & WE.LBorN, for plaintiff in error. 
Hux, for defendant in error. 
By the Court.—Lumrxin, J. delivering the opinion. 


Otis Smith filed a bill in Coweta Superior Court, against John 
C. Simms, as administrator of Thomas C. Brown, deceased, 
charging that in January, 1840, he placed in the hands of said 
deceased, solvent notes, amounting to some six thousand dollars, 
which Brown received, in especial trust and confidence, and 
was to collect and employ the proceeds, as his agent, and for his 
use and benefit, in whatever way Brown might deem best and 
most conducive to complainant’s interest; that he received said 
fund, promising to account for the principal and profits made 
thereon, whenever requested ; that Brown immediately collected 
the whole amount of money due upon said notes, and placed the 
same into active and profitable operation, by shaving notes at 
heavy discount; and that by this and like means, the profits on 
said fund, amounted in 1847, to fifteen thousand dollars. 

The bill further alleged, that in 1847, complainant demanded 
an account and settlement, which the defendant died without 
making ; that Simms was appointed his administrator; the prayer 
was for an account. The receipt given by Brown to Smith, and 
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which was appended to the bill, as an exhibit, was as follows: 
“Received, January 20th, 1840, of Otis Smith, the following 
notes, to be disposed of in such manner as my judgment may 
dictate, for which I am to return an account to said Smith when 
called for, &c.” A schedule of the notes is subjoined. 

To this bill an answer was filed, in which Simms, in behalf 
of his intestate, insisted that Brown had accounted with 
Smith in his life time, for the principal and lawful interest col- 
lected upon these notes, which he contended, was all he was 
bound to pay; and that in January, 1843, the parties had a full 
and final settlement, when Smith fell in Brown’s debt, some six 
hundred dollars, for which he gave his note of hand. ‘The an- 
swer also sets up as a defence, the Statute of Limitations. 

[1.] Two witnesses, William H. Hooper and William Dough- 
erty, were offered on the part of the complainant, who testified 
that Brown admitted, in sundry conversations with them, that he 
had Smith’s effects in his hands; and that he had induced Smith 
to convert his negroes into money, and to deposit the proceeds 
with him, to be employed for Smith’s benefit, as Smith was 
thriftless in the management of property. Brown promised that 
he could, and would make the fund, pay Smith a good interest. 
They further proved, that some five or six thousand dollars was 
realized on Smith’s notes very soon after they came into Brown’s 
possession. 

The introduction of this evidence was objected to, on the 
grounds: Ist. That it was irrelevant; and 2dly. That it altered 
and enlarged the written contract between the parties, that is, 
the receipt appended to the bill. The objection was overruled 
by the Court, and we think properly. Holding as we do, thatthe 
receiptitself constituted a trust, and that it needed no aliunde proof, 
to elucidate the true intent and meaning, the testimony served 
to-establish, several important facts. It showed, among other 
things, that the fund came immediately into the hands of Brown, 
and that by his own admissions he was actively and advantage- 
ously investing it, for the use of Smith. The dafes, too, when 
he made these acknowledgments, are very material, setting up 
as-his representative does, @ final settlement between the intes 























MACON, FEBRUARY TERM, 1852. 199 


Simms vs. Smith. 








tate and Smith, in January, 1843, in bar of any other or further 
account. 

It seems that complainant Smith was owing the estate of one 
James Fannin, deceased, a large debt, amounting, the first of 
January, 1842, to $2877 14. The defendant proposed to prove 
by Henry Long and Kinchen L. Haralson, that he had dis- 
charged the debt, and that it was done by the authority, and un- 
der the express instructions of Smith. But the Court rejected 
the testimony, upon the ground that no foundation was laid for 
its introduction by the defendant in his answer; that he had 
neither pleaded payment generally, nor set forth the facts of this 
transaction, so as to entitle him to the benefit of the proof. 
And we are not prepared to say, but that in strictness the Court 
was right. This bill is filed, however, for an account; and the 
defendant who is not presumed to be cognizant of all the pecu- 
niary transactions of his intestate, states generally, that he is ad- 
vised, and believes, that Brown did in his lifetime account to 
the complainant for the full amount, which he collected for him ; 
and that on the 17th day of January, 1843, he came to a full 
and fair settlement of all money matters between Smith and bim- 
self; that the complainant was found to owe his intestate a bal- 
ance of $666 72, for which he gave his note, due one day after 
date. 

The equity of the case, is so strongly with the defendant, 
that rather than exclude this credit, and thus deprive his estate 
of: the benefits. of this disbursement, we should feel bound to 
send this case back, and ordera new trial, for the purpose of 
letting in this proof. 

Without stopping te consider the charge of the Court, under 
each particular specification into which it has been subdivided! 
in the assignment of errors, I propose to restrict my examina- 
tion to. one other question only, viz: whether the complainant’s 
right to call the administrator of the defendant to account with 
him, concerning the notes placed in his intestate’s hands, and en- 
trusted tohis discretionary management for Smith’s benefit, is 
not barred by the Statute of Limitations. 

[2.]' And I take this eccasion, to repeat: an intimation, thrown 
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out by the Court, more than once during the present term; and 
that is, that where a point has been distinctly madé by the 
pleadings and solemnly adjudicated by this Court, it would not 
only save time, to us all so precious, but a useless expenditure 
of labor, both on the part of counsel and the Court, if counsel 
would rest the case upon the decision. It is not unusual to con- 
sume hours in reading authorities which have been reviewed 
and referred to by this Court, in parallel cases, and then to con- 
clude, perhaps, by remarking that the principle which they es- 
tablish, was ruled or recognized by this Court, in a certain case, 
which is cited perhaps on the brief, but not always read on the 
argument. : 

Now, if it be desirable to show a distinction between the origi- 
nal reports, and the decided case, in some particulars, or to car- 
ry the doctrine which they establish, further than it has hitherto 
been adopted, it is altogether right and proper to refer to them, 
provided, the point under consideration turns upon the discrep- 
ancy; otherwise we respectfully submit that our own decisions 
are paramount authority, until reversed. 

How often too, have we been compelled to listen to an elo- 
quent appeal from the bar, to induce us to grant a new trial, on 
the ground that the verdict rendered in the Circuit Court, was 
contrary to evidence. Our books are crowded with opinions 
upon this point. And yet from the case of Jones vs. The State, 
in 1 Kelly,down to Walker vs. Walker, just argued, this Court 
has never exhibited the slightest variableness upon this question. 
Its uniform position has been, both in civil and criminal cases, 
that if there was any evidence to support the verdict of the 
Jury, it would not be disturbed. If this doctrine is not firmly set- 
tled in this Court, nothing is or can be. And so of many other 
principles, which need not be enumerated. This will suffice for 
an illustration ; and with these preliminary observations, I pass on 
to the exception under discussion. 

[3.] As it respects the plea of the Statute of Limitations, we 
think this case identical in every feature and fact with Keaton & 
Greenwood, 8 Geo. Rep. 97. 

There, as here, the complainant in the bill, had deposited in 
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the hands of the defendant, a large amount of money and prop- 
erty, to be used, managed and invested, for her benefit, in the 
trust and confidence that it would be so used, managed and in- 
vested, as would be most conducive to the complainant’s interest ; 
and that the. defendant would account for the same, and the 


profits arising therefrom, whenever requested so to do. 
bill there, as here, charged that the defendant accepted the trust, 
by receiving the money and property, for the purposes designa- 
ted, and had made largé profits from the same. In both cases, 
it appears that the trust continued as a subsisting trust in defend- 
ant—in Keaton & Greenwood, from 1835 to 1849, and in the 


case before us, from 1840 to 1847. In the former 


were demanded in; the present case, seven years 





hands. 


The 


case four- 


teen years had intervened, before an account and settlement 


only—just 


half that time. In the former case, we held that the Statute did 
not begin to run in favor of Keaton, the defendant, until 1849, 
when the agent of Mrs. Greenwood, the complainant, 
him for an account, which he refused to render, denying that he 
had any effects of her’s in his hands. To be consistent, we can- 
not then, do otherwise than hold, that from the allegations in the 
bill and the testimony in the case before us, the starting point 
for the operation of the Statute, was in 1847, when Brown was 
called on by Smith, for an account, and a settlement was de- 
manded. It does not appear, even at that time, that the trust 
was disavowed, or any adverse claim set up to the funds in his 


called on 


Our judgment therefore is, that this being a case of express 
trust, created by the act of the parties, that the Statute did not 
begin to run in favor of Brown, so long as the trust continued 
and was acknowledged by Brown; for until he repudiated the 
trust, his possession was, in contemplation of law, the possession 


of his cestut que trust. 


Mr. Wellborn argues, that according to the rule in Kane vs. 


sanction of this Court, that Smith having an ample 


vou x1 26 








Bloodgood, (7 Johns. Ch. Rep. 123,) and which has received the 


remedy at 


Law, for the recovery of his effects, i.e. trover or detinue, or as- 
sumpsit for money had and received, that he could not evade- 
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the Statute by electing to sue in Chancery; and that all that 
Chancery could, or would do, would be to heara reasonable ex- 
cuse, for having omitted to sue at Law; and that to go beyond 
this, would be to place the rights of defence, in certain cases, in 
the hands of plaintiffs, and to permit them at will to use the 
Courts of Chancery, as the means of arresting them from de- 
fendants. 

Conceding all this to be true, does it apply to the case made 
by this record? This bill is not filed to recover back the fund 
merely, placed in the hands of Brown by Smith, but to compel 
his estate to answer for the due performance of the trust, which 
he voluntarily assumed in his I:fe time, for the benefit of the 
complainant. And in England no action at Law would lie for 
this purpose. Had the trust been terminated by Brown’s con- 
verting the effects to his own use, or denying that he held them, 
and notifying Smith of the fact, trover, or detinue, or assumpsit, 
might have been brought as suggested ; and under that state of 
facts, these Common Law actions would have afforded an ample 
and adequate remedy, and the Statute of Limitations would have 
run against a proceeding in Chancery, from that time. 

But neither party desired to discontinue the trust; on the 
contrary, it was permitted to run on, until the year Brown died. 
And now an appeal is made to Chancery, not to recover the 
assets, but to coerce an account of the trust, in accordance with 
the contract, which I repeat, no Common Law suit will reach; 
resort can only be had to Equity, where matters of this sort are 
alone cognizable and relievable. 

It is possible that under the 53d section of the Judiciary Act 
of 1799, conferring Equity powers upon our Superior Courts, 
and the amendatory Statute of 1820, which allows parties, in 
all cases, to institute their action upon the Common Law side of 
the Court, where they conceive that they can establish their 
claim without resorting to the conscience of the defendant, that 
a suit at Law might be brought in this State, to enforce even the 
execution of a trust. Such an attempt however, would obvious- 
ly be attended with such stubborn, if not insurmountable diffi- 
culties, that few attorneys would have the courage—lI had almost 
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said the hardihood—to make the experiment. It is due to coun- 
sel to state, that they do not take this position. 

I submit, moreover, that if it be true, that where a party has a 
legal remedy, he cannot escape the Statute by retreating into 
Equity: so on the other hand, under the Acts I have quoted, 
where he conceives that he has none—and in this class of cases, 
the discretion is lodged with the party himself—and when by the 
Common Law, he has no other recourse but in Chancery, it 
would be oppressive in the extreme, to take away his right; and 
for myself I must insist and hold, that in cases like the present, 
the principle of legal remedies, has no application. The trust 
was executory and subsisting; and until put an end to by the 
separate act of one of the parties, or the joint act of both, 
there was no starting point for the operation of the Statute; it 
never could begin to run, so long as the trust was acknowledged, 
as a continuing, subsisting trust. 

[4.] In view of the whole case, we shall grant a re-hearing 
unless the complainant will write off, from the amount of his 
recovery, the sum paid by Brown, for Smith, to Fannin’s estate, 
to wit, the sum of $2877 14, with interest thereon, from the 
first of January, 1842, and so adjudge accordingly. 





No. 30.—B. Wa ker, caveator, &c. plaintiff in error, vs. N. 
F. WALKER, propounder, &c. defendant. 


[1.] Where there has been evidence in a cause submitted to the Jury on 
both sides, which is very conflicting, and no rule of law violated in its ad- 
mission, it is error in the Court, to grant a new trial, on the ground that 
the verdict is contrary to evidence. The Jury in such cases, are the exelu- 
sive judges, asto the weight of the evidence, and the credibility of the 
witnesses. 


[2.] When a Juror has been impannelled to try a cause, and during the trial, 
and before he has rendered his verdict, he shall be entertained by either of 
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the parties, at their expense, and the verdict is found in favor of the party 
so entertaining the Juror, the verdict will be set aside. 


Motion for new trial, in Upson Superior Court. Decided by 
Judge Srarxe, April Term, 1851, 


At the July Term, 1850, of the Inferior Court of Upson Coun- 
ty, sitting as a Court of Ordinary, the will of Charity Walker was 
propounded for record, by her executor, Nathaniel F. Walker. 
Benjamin Walker, an heir at law, of the said Charity, filed a 
caveat to the will. The Court admitted the will to record, and 
the caveator entered an appeal. 

At the April Term, 1851, of Upson Superior Court, the cause 
came on to be tried on the appeal. 

Much testimony was introduced by both parties, in relation to 
the capacity of the testatrix to make a will. 

Obediah C. Gibson sworn. ‘He was a subscribing witness ; 
testatrix was a very old woman, and quite feeble; thought she 
was of sound and disposing mind, at the time of the execution 


. of the will.” 


Dr. Knox, a subscribing witness, testified, “ that testatrix was 
of sound and disposing mind and memory,” &c. 

Dr. Cheney, examined on the part of the caveator, testified that 
he had known testatrix since 1843; that he was the only physi- 
cian she had for five years; when she died, he thought she was 
in her dotage.” 

Jacob King testified, “that he did not think testatrix capable 
of anything.” 

A great number of witnesses was introduced, both by the 
propounder and caveator, and the evidence was conflicting. 

‘The Jury found a verdict against the will. 

Whereupon counsel for propounder, moved for a new trial, 
upon the following, among other grounds: 

1st. Because after the Jury were impanelled to try the cause, 
and after the testimony had been submitted, and a portion of the 
argument of counsel had been made, during the recess of the 
Court from one day until the next, Nathan Respass, one of the 
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Jurors, went home with the caveator, at his invitation, and was 
by said caveator entertained by him at his expense. 2nd. Be- 
cause the verdict was contrary to the evidence. 

At the hearing of the motion fora new trial, counsel for ca- 
veator, admitted that Respass the Juror, spent the night at the 
house of caveator, as stated in the first ground for a new taial. 

The Court permitted Respass, the Juror, to file his affidavit in 
substance: that he had been on terms of intamacy and friend- 
ship with caveator, for more than 20 years; that he had no con- 
versation with him in relation to the trial, nor did the circum- 
stance of his spending the night at the house of caveator, in- 
fluence him in giving his consent to the verdict, &c. 

The Court granted a newtrial, on both the grounds taken in 
the rule nisi, and counsel for caveator excepted. 


J. Froyp and Goong, for plaintiff in error. 


Greene and Harmay, for defendant in error. 


By the Court.—Warner, J. delivering the opinion. 


In this case, there was a motion for a new trial in the Court 
below, on two grounds: First.’ Because the verdict was contrary 
to the evidence. Second. Because one of the Jurors, impannell- 
ed to try the cause, while the same was pending, and after the 
testimony had been submitted, and a portion of the argument of 
counsel had been made, during the recess of the Court from 
one day until the next, went home with the caveator, remained 
all night at his house, and was entertained by him, at his, the 
caveator’s, expense, in whose favor the verdict was found by the 
Jury. 

[1.] The Court below granted a new trial on both the 
grounds taken in the rule. In relation to the first ground, that 
the verdict was contrary to the evidence, the Court, in our judg- 
ment, was clearly in error. There was much evidence on both 
sides, in regard to the capacity of the testatrix to make a will, 
and this evidence was very conflicting. The capacity of the tes- 
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tatrix to make a will, and the credibility of the witnesses, were 
exclusively questions for the consideration of the Jury, ‘There is 
no complaint, that any rule of law was violated by the Court, 
in submitting the facts to the Jury for their consideration. This 
question has been repeatedly adjudicated by this Court. Craft 
vs. Jackson, 4 Geo. Rep. 360. Armis vs. Barker, Ibid, 170. 
Peck vs. Land, 2 Kelly, 16. Stroud vs. Mays, 7 Geo. Rep. 269. 
Flournoy vs. Newton, 8 Geo. Rep. 306. 

[2.] In our judgment, the new trial was properly granted by 
the Court below, on the ground that the Juror was entertained 
at the expense of the caveator, as stated in the record. 

It is true, the affidavit of the Juror was produced, in which he 
states that his verdict was not influenced by the kindness and 
hospitality of the caveator. But we place our judgment on the 
principle of the Common Law, which we consider a safe and 
salutary rule. When a Juror has been impannelled to try a 
cause, and during the trial, and before he has rendered his ver- 
dict, he shall be entertained, by either of the parties, at their ex- 
pense, and the verdict be in favor of the party so entertaining 
the Juror, the verdict will be set aside. Graham on New Trials, 
96, 97, 98, and cases there cited. This rule is indispensably 
necessary to preserve the purity and integrity of Jury trials in 
our Courts, and cannot be too strictly enforced. 

Let the judgment of the Court below, granting a new trial, 
upon the last ground considered and adjudged by this Court, 
be affirmed. _— 
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No. 31.—Ricuarp Bassett and others, plaintiffs in error, vs. 
Tue Governor, use, &c. &c. defendants in error. 


[1.] It isthe duty of the Collector of Taxes to apply for a commission 
within twenty days after his election, but there is no law requiring the 
Governor to issue it immediately ; and if the Collector does apply for his 
commission within time, and gives bond within ten days after he is no- 
tified that his commission has arrived, such bond isa valid statutory bond: 
Held, also, that the commiasion must issue soon enough to allow the Col- 
lector ten days, before the first day of July, within which to qualify. 

[2.] 't is not compulsory on the Justices of the Inferior Court, to take bond 
and security of the Tax Collector, under the Act of 1821, for the collec- 
tion and payment of the County Tazes, but discretionary. When required, 
it is the duty of the Collector to give it, and upon failure to collect and 
pay over the County taxes, the Justices of the Inferior Court may issue 
execution for the same against him and his sureties on such bond; and 
whether such bond be taken or not, the suretieson his general bond are 
liable to make good his default in the collection and payment of the 
County taxes; and the Justices of the Inferior Court may issue execution 
against them for the same, in the name of the Governor, for their use. 


[3.] Such execution may issue at any time, and is properly returnable before 
the Justices of the Inferior Court, they being authorized to act in this 
regard as individuals, and not as a Court. 


[4.] The execution issues in such eases for the balance ofthe amount of the 
taxes assessed for County purposes, and not paid over on the first Monday 
in December : and it is not necessary that the’execution be based on any 
order or judgment of the Justices; yet, it is expedient that there be such 
an order passed. 

[5.] When the Inferior Court had authorized the Collector to receive Coun- 
ty orders in payment of County taxes, and execution has issued against 
him for taxes unpaid, he is entitled to be credited thereon, for such orders 
only as he may have turned over to the Court, or tendered to them, or 
which he brings into Court and there tenders. 

[6.] Citizens of a County, held to be competent as Jurors to try anissue 
made on an execution issued against the Tax Collector and his sureties for 
the County Taxes, not collected and paid over according to law. 


Illegality, in Bibb Superior Court. Tried before Judge Starke, 
July Term, 1851. 


On the first day of January, 1849, Richard Bassett was elect- 
ed Tax Collector in and for the County of Bibb, for that year. 
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On the fifth day of June following, he executed, in the presence 
of three of the Justices of the Inferior Court, his bond, as such 
Collector. 

At the January Term, 1850, of said Court, the Justices 
thereof passed an order authorizing a fi. fa. to issue against 
Bassett and his securities, for the sum of $5024 57 cents, as so 
much County Tax collected by him, for the year 1849. 

On the 28th day of January, a fi. fa. was issued accordingly, 
by the Clerk of said Court, returnable to the March Term fol- 
lowing. 

To the fi. fa. Bassett and his securities filed an affidavit of 
illegality, upon the following, among other grounds: 

1. That said bond was not executed and accepted at the 
time, and within the time, and in accordance with the provisions, 
and in the manner specified and required by law, in cases of 
Tax Collector’s bond. 

2. That the office of Tax Collector of the County of Bibb 
was vacant, under the provisions of the Statute in regard to such 
cases made and provided, at the time said bond purports to have 
been made and executed. : 

3. That the bond on which this fi. fa. was issued, not being 
good, as claimed in the preceding grounds, as a statutory bond, 
nor in fact, good and binding upon the defendants at all, or if at 
all, only as a voluntary bond, the Inferior Court had not the 
power summarily to issue a ji. fa. on such bond, against Bas- 
sett and his securities; and that the order passed by the said 
Court, authorizing the 7i. fa. to issue, was unconstitutional and 
void, because no notice was given to Bassett and his securities, 
and they were deprived of a trial by Jury. 

4. That the whole amount claimed in said fi. fa. was the 
extraordinary or County tax; and thatthe bond given by Bas- 
sett was executed to the Governor of the State, for the collec- 
tion of the State Tax, and the performance of his duties as 
Tax Collector; and that no bond was ever given by Bassett for 
the collection of the extraordinary or County tax. 

5. That the fi. fa. should have issued in the name of the 
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Justices of the Inferior Court, for the use of the County of Bibb, 
and not in the name of the Governor, &c. 

7. That a part of the amount of said fi. fa. is for taxes never 
collected by Bassett, as is required by law, before issuing such 
an execution. 

Counsel for the plaintiffs traversed the grounds taken on the 
affidavit of illegality, and the cause was transferred to the Ap- 
peal Docket in the Superior Court of Bibb County, by consent. 

The cause came on to be tried on the appeal, at July Term, 
1851, of Bibb Superior Court, when counsel for the defendants 
objected to the array of Jurors, on the ground that, being citi- 
zens of Bibb County, they were interested in the issue. The 
Court overruled the objection, and defendant, by his counsel, ex- 
cepted. Counsel for defendant objected to the issue being 
tried, for want of jurisdiction in the Inferior Court, the 

ji. fa. having been made returnable to that Court, when it 
should have been made returnable to the Superior Court; and 
also, because the fi. fa. was founded on an order, purporting to 
have been passed at the January Term, 1850, of said Inferior 
Court, when, in fact, there was no such term of said Court. 

The Court overruled the objections, and defendant’s counsel 
excepted. 

The fourth and fifth grounds taken in the affidavit of illegali- 
ty, being legal questions, were, after argument, overruled by the 
Court, and counsel for defendants excepted. 

When the fi. fa. was tendered in evidence, counsel for de- 
fendants objected, on the ground that it did not follow the judg- 
ment, and the objection was overruled by the Court, and defen- 
dants excepted. 

In the progress of the trial, the defendants proved that a 
portion of the taxes for which the fi. fa. was issued, had not 
been collected and was not in the hands of Bassett at the time 
of issuing the execution, and thereupon they moved to quash the 

ji. fa. The motion was overryled by the Court, and counsel for 
defendants excepted. 

After the testimony was closed, counsel for defendants moved 
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the Court to withdraw the cause from the Jury, because the Jury 
was not the one stricken. 

The Court overruled the motion, and counsel for defendants 
excepted. 

The Court charged the Jury, that if Bassett had collected 
the County taxesin money, or had “orders” of the kind the 
Inferior Court had agreed to receive, enough to pay the balance 
due for County taxes, in either case he was entitled to no credit 
on the fi. fa. except for such an amount of County orders as 
he had actually paid over or tendered. 

The Court also charged the Jury, that the bond of Bassett and 
his securities was a good and statutory bond. 

To which rulings of the Court, counsel for defendants ex- 
cepted. 

And upon these several exceptions have assigned error. 


Rutuerrorp, Hines and Hatt, for plaintiffs in error. 
Srusss & Lester and Wuirrte, for defendants. 
By the Court.—Niszet, J. delivering the opinion. 


[1.] The bond of the Collector is a good statutory bond. 
The Act of 13th December, 1809, does not embrace Collectors. 
Whether intentionally or inadvertently, they are omitted. It 
applies only to Clerks of the Superior, Inferior and Courts of Or- 
dinary,, Sheriffs, Coroners and County Surveyors, and requires 
them to make application to the Governor for their commissions 
within twenty days after their election. Cobb’s V. Dig. 200. By 
the Act of 1811, Collectors and other County officers, are re- 
quired to take their oaths of office and give bond within ten 
days after they are notified of the arrwal of their commissions. 
Cobb’s V. D. 202. And by the Actof 1823, Collectors and 
other officers are required to apply for and obtain their commis- 
sions and certificates, and qualify within the time and manner 
theretofore pointed out by law; and if they do not, their offi- 
ces are to be considered.vacant, and they are declared to be 
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ineligible. -Codd’s WV. D. 209. Idonot doubt but that the Act 
of 1823, by a fair construction, may be considered as extending 
the provisions of the Act of 1809 to Collectors, and therefore, 
it is the duty of the Tax Collector to apply to the Governor for 
his commission within twenty days from his election ;. and when 
the commission is sent forward to the Inferior Court, to qualify 
within ten days from the time of his receiving notice of its arri- 
val. Andif it is not‘applied for within the time, or if it is, and 
it is sent out by the Governor, and heis duly notified of its ar- 
rival and he does not qualify within the ten days, his office will be 
declared vacant and he be ineligible, unless his failure to do so 
was occasioned by the act of others, over which he could have 
no control. The position taken against this bond is, that it 
was not taken within thirty days from the election of the offi- 
cer, giving him twenty days to apply for his commission, and 
ten days to qualify after it issues. A bond executed after thir- 
ty days, it is said, is not taken according to the Statute, and 
therefore the office is vacantand the bond void; and inasmuch 
as this officer was elected in January and this bond bears date 
in June, it is void asa Statutory bond. Without yielding our as- 
sent to the conclusions, in their full extent, to which the counsel 
come, or stating wherein they are properly subject to modification, 
the necessities of this case require us to say only, that it does not 
appear from this record, but that the application for the commission 
was made within twenty days, and the officer gave his bond 
within ten days after it was sent furward; and he had notice of 
its arrival. Certain things the law requires the Collector to do: 
he must apply to the Governor for his commission within twen- 
ty days, and when the commission issues and he has notice, he 
must qualify within ten days. These are burdens put upon 
him; and he must do these things at his peril. As to the first-— 
applying for his commission—it does not appear to us that 
he failed to apply. We must presume that he did apply. 
As tothe second, the obligation to qualify does not arise until” 
the commission issues. We know of no law which requires 
the Gevernorto issue the commission as a matter of course, 
as Soon as application is made for it. Although it is to be 
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considered, that in aecordance with the policy of these 
Statutes, looking to the prompt qualification of County offi- 
cers, and through that to the efficiency of the public service, 
he will issue the commission so soon as applied for; yet, there 
is no law which requires him to do so. He is required, by the 
Act of 1810, to commission Collectors and Receivers, but no 
time is specified within which it shall be done. Cobb’s N. Dig. 
200. Ifthere is no reason operating upon the mind of the 
Governor for deferring it, he will commission them—that is, he 
will send out the commission, with a dedimus to the Justices 
of the Inferior Court, who will deliver it, upon the officer’s giving 
bond. And no doubt, the intent of the law is, that he will do 
so without delay, generally. But if there are reasons which 
the Governor esteems of sufficient weight for postponing it, he is 
not prohibited by law, from doing so; provided, always, that 
when issued at all, he must issue it so early as to give the 
Collector the allotted time to qualify, before the first of July; at 
which time the law requires him to proceed with the collection 
of the taxes. Cobb’s WV. D.1073. Such is the usage of the 
Executive office, grown up under able men, upon a fair consid- 
ation of the Statutes. The Act of 1804 requires the Governor 
to take bond of the Collectors, and transmit to the Inferior Court 
a dedimus for itsexecution. The dedimus is usually accompa- 
nied with a commission; but this Act fixes no time within 
which itshall be done. By the 5th section of the same Act, 
the Collectors and Receivers are made responsible to the Execu- 
tive Department, and are amenable to such rules, in conducting 
the duties of their offices, as the Governor may think necessary 
and proper. Cobb’s V. D. 1046. Wherein it would seem, 
that discretion, of course limited by the positive provisions of 
law, is given to the Governor, as to the general supervision 
of, and control over these officers. We have had occasion to say 
in other cases, and we shall say in this case, that the collection 
of the taxes is left by our laws, to be enforced mainly by the 
Executive. For these reasons we affirm the judgment of the 
Court below, deciding that this isa good statutory bond. If 
good as a statutory bond, the question made as to the right of 
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trial by Jury, upon the assumption that this proceeding was on 
a voluntary bond, need not be considered. 

[2.] The next ground of error which I notice, is the ruling 
of the Court, that the sureties of the Collector are liable upon 
this bond for a failure to pay over the County tazes. It was made 
payable to the Governor, and is the general bond given by the 
officer for the faithful performance of his duties as Tax Collector. 
The counsel for the plaintiffs in error, hold that it is intended 
to secure the payment of the State tax alone, and that the 
sureties are not bound to make good a defalcation of their prin- 
cipal, therefore, in failing to pay over the taxes raised for County 
purposes. They insist that by law, the Justices of the Inferior 
Court are required to demand, and the Collector is required to 
give, a separate bond, to secure the faithful execution of his du- 
ties, so far as the collection and settlement of the County taxes 
are concerned ; and inasmuch as this is so, the bond to the Go- 
vernor is only to secure the faithful performance of his duties, 
so far as the collection and settlement of the State taxes are con- 
cerned. A necessary deduction from these propositions is, that 
the sureties on the bond to the Governor, are not liable for a 
failure to pay over the County taxes. To settle this ques- 
tion, it is not necessary to go behind the Act of 1804, which was 
of force when this proceeding was instituted. By the 5th sec- 
tion of that Act, Collectors are required to enter into bond, with 
sufficient securities, before they enter on the duties of their of- 
fice. By the 6th sect. the Governor is required to take bond of 
the Collectors, with security, “for the due performance of all 
the duties required of them.” The Justices of the Inferior Court, 
in the same section, are charged with the duty of receiving and 
causing the bond to be executed, and of seeing to it, that the 
security is sufficient. They are “to approve” the sureties. 
Cobb’s N. D. 1046. This bond is ‘‘for the due performance of 
all the duties required” of the Collector—required by law. 
Not one, or a part of these duties, but all. It is his official bond, 
intended to insure fidelity in the execution of his trust, and thus 
to protect the public from loss. ‘The law makes no specifica- 
tion of his duties ; nor does it limit the extent of the obligation 
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assumed by the sureties. They undertake for him, that he will 
duly perform all the duties which the law devolves upon him; 
and if he makes default in any, they agree, by signing his 
bond, to make it good. It is into such a league, and no less, 
thatthey come. Thisis clear from the law under which the 
bond is taken. Their obligation is co-extensive with the objects 
and ends contemplated by law, in requiring bond and _ security. 
It is furthermore manifest, from the very terms of their contract. 
In this very bond they agreed, that if their principal, Richard 
Bassett, Tax Collector of the County of Bibd, for the year 1849, 
shall not well and truly do and perform all and singular the duties 
required of him, in virtue of his office, as Tax Collector, according 
to law and the trust reposed in him, then they will be bound to the 
Governor in the sum of $18,000, to make good his default. It is 
. not for them, therefore, to demur to any liability, which grows out 
of a failure on his part, faithfully to do and perform any duty re- 
quired of him by law, in virtue of his office. And what are the 
duties required of him? To coHect and pay over, by a speci- 
fied time, the State taxes. Nor is this the whole of his duty. 
He is required expressly, by the Act of 1821, to collect the ex- 
traordinary taxes levied by the Justices of the Inferior Court for 
County purposes ; and the same Act provides a compensation 
for this service. Cobb’s V. D. 184. One of the duties then, 
devolved upon him by law, in virtue of his office, is to collect 
and pay over the County tax; to do which, faithfully, his 
sureties have guarantied. They signed his bond with knowl- 
edge of the fact, that it was a part of his official duty to collect 
and pay over the County taxes; for they are presumed to know 
and to contract in reference to the public laws of the State. 

This is not all. By the Act of 1810, the Justices of the Infe- 
rior Court are authorized to issue, in their own names, for the 
use of the County, execution against any Tax Collector and 
his sureties, who may be in default for the County taxes. 
Cobb’s NV. D. 1056. When in default for the State taxes, 
execution is issued by the Comptroller. Here is aremedy pro- 
vided for the Counties. The Act of 1810 was re-enacted in 
1815.  Oobb’s NV. D. 1062. And with greater clearness and 
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stringency by the Act of 1825. Cobd’s NV. D. 1066. It 
is not to be questioned therefore, that the sureties are liable on - 
this bond, unless their liability is relieved by the Act of 1821, 
which authorizes the taking of a separate bond for the County 
tax. We are clear that it isnot. The Act isin the following 
words: ‘It shall be the duty of the Taz Collector of any Coun- 
ty in which an extraordinary tax may be levied in the manner 
provided in the foregoing sections of this Act, upon being 
required to do so by the- Justices of the Inferior Court, or a ma- 
jority of them, togive bond and approved security to the Jus- 
tices aforesaid, or their successors in office, in a sum not ex- 
ceeding double the amount of the extraordinary tax assessed, 
conditioned for the faithful collection and payment of the same 
into the Clerk’s office of the Inferior Court ; there to remain sub- 
ject to the order and application of the Justices of the Inferior . 
Court, for County purposes, &c.” Cobb’s WV. D. 184. The 
bond authorized by this Act is accumulated security for the 
collection and payment of County taxes. It does not supersede 
the liability of the sureties on the @eneral official bond, but 
provides a security in addition thereto. They are liable, with or 
without any second bond, upon this undertaking, that the Col- 
lector shall perform all the duties of his office, one of which, 
we have seen, is the collection of the County tax. It is-made 
the duty of the Collector to give this additional bond, when re- 
quired so to do, by the Justices of the Inferior Court. They are 
not required by the law to demand it. Itis within their dis- 
cretion to require it or not. Thisis obviously the intention of 
the Act. It does not make it a qualification for entering on the 
duties of his office. The giving the other bond is a precedent 
condition to performing the duties and receiving the emolu- 
ments of the office. And if he presumes to collect taxes with- 
out giving it, he is subject to a heavy forfeiture, and a severe 
penal infliction. This bond he is bound to give, only “ upon 
being required so to'do, by the Justices of the Inferior Court, 
or a majority of them.” They demand it, if in their judgment 
the interest of the County requires it, and not otherwise. This 
discretion is left with them for good reasons. The amount of 
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the County tax is not ascertained when the general official 
bond is given. Itmay be more or less. The first bond may 
or may not be amply sufficient. The sureties, or some of them, 
may be solvent when it is given, and become insolvent, or 
may depart the realm and eloign their property. The taking 
of a second bond being a matter of discretion, if they do take 
it, I should hold the sureties still bound on the first, with the 
sureties on the second ; and if, as in this case, they do not take 
it, we are well satisfied that the sureties on the first bond are 
liable. : 
[3.] At the January Term, 1850, the Inferior Court passed 
an order, reciting, that Richard Bassett, Tax Collector for the 
County of Bibb, had collected the sum of $5024 57 cents, and 
had refused to pay over the same to the proper authorities enti- 
tled to receive it; that the same was levied for County purposes, 
and as such collected, and was now in his hands, and had been 
duly demanded of him; and directing that execution issue 
against him and his sureties, (naming them) in terms of the 
Statute, for the aforesaid sum of money, with interest at the 
rate of 25 per cent. and that the order be entered upon the 
minutes of the Court. Upon this order, execution issued against 
Bassett and his sureties, for the sum of $5024 57 cents, with 25 
per cent. interest and cost, in the name of George W. Towns, Gov- 
ernor and Commander in Chief of the Army and Navy of this 
State, for the use of the Inferior Court for the County of Bibb. 
In the progress of the trial, divers exceptions were made upon 
this order and the execution issued upon it. It is insisted by 
counsel for the plaintiffs in error, that this order and execution 
are void, because, 

1st. The order was granted at January Term of the Inferior 
Court ; and there is by law, nosuch term for the Inferior Court 
of Bibb County. 

2d. Because the order was taken and the execution issued 
for a larger sum than, as turned out in evidence, the Collector 
had collected and held in his hands at the time. And as part 
and parcel of this position, they say, if they are void in part, 
they are void as to the whole. 
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3d. Because the execution ought to have issued in the name 
of the Justices of the Inferior Court, for the use of the County of 
Bibb, instead of Geo. W. Towns, Governor, &c. &c. for the use of 
the Inferior Court of Bibb County. 

4th. Because the execution was made returnable before 
the Inferior Court, when it ought to have been returned to 
the Superior Court, the Inferior Court having no jurisdiction of 
the cause. 

5th. Because the execution does not follow the judgment or 
order upon which it is founded. 

All these grounds were assumed before the Court below, 
either in the ilegakty, or as exceptions to the admissibility of the 
execution in evidence, and were overruled. It is not material 
how the questions are made—they are here for consideration. 

The principles upon which public agents act, where they 
are authorized to issue process for the collection of public mo- 
ney, when stated, afford a sufficient answer to several of those 
exceptions. ‘The execution in this case was issued by virtue 
of the Act of 1825. ‘The first section is as follows: “In all 
cases where there may be any tax due to the County, in the hands 
of the Collector of any County, and collected by the Tax Collec- 
tor of any County, and not paid over to the proper authority 
on or before the first Monday in December next, after the same 
may be collected in any year, the Justices of the Inferior Court, 
ora majority of them, in each County be, and they are hereby au- 
thorized, immediately to issue execution against any Tax Col- . 
lector and his securities, so neglecting or refusing to pay over 
such tax.” The 2d section makes him liable for 25 per cent. 
interest. Cobb’s N. D. 1066. 

[4.] The power conferred upon the Justices by this Act, is 
not conferred upon them as a Court, but as individuals. They 
are the agents of the State, made so by this Act, for the pur- 
pose of collecting the public funds in the hands of the Collec- 
tor. Whilst they are for the purposes of each County more im- 
mediately, yet the whole State is interested in them. Each 
of the Counties have as much interest in the County taxes, of 
all the rest, as each County has in the social, educational and 
voL x1 28 
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monetary prosperity of all the rest. County taxes are raised 
by legislative authority. They can be raised no other way. 
They are a part of the public revenue of the State. To collect 
them when in arrear, the Legislature has clothed the Justices 
of each County, or a majority of them, with the power of issuing 
a process. It is called an execution. It is in the nature of 
a distress. It issues without a trial, and without a judgment. 
The State moves by its agents, directly upon the Collector 
and his sureties, and seizes and sells their property by a process 
which it calls an execution, and which is an execution. It 
is the process by which the Collector is forced, and his sureties 
who are his vouchers, are forced to perform a duty, which he 
and they owe tothe State, and that is to pay up the public 
funds in arrear. It is the same kind of power with that with 
which the Comptroller is clothed, and with that with which 
the Collector himself is. clothed. See Doe ex dem. Gladney vs. 
Deavors, lately decided at Columbus, ante, page 81. Upon this 
view of the duties and powers of the Justices inthis regard, 
it is quite immaterial whether the order was passed in term 
lime or in vacation. It was an act of the individuals and not of the 
Court. So also, upon this view, the execution is properly re- 
turnable before themselves; and the two objections, that the 
order was issued at an impossible term and returnable before 
them at the subsequent March Term, fall to the ground. 

The law makes it the duty of the Collector to pay in the 
County taxes on or before the first Monday in December. If 
he fails to do it, he and his sureties are immediately liable to 
process of execution. The execution is to be issued by the 
Justices. They are to determine what amount is not paid. 
Clearly there is but one way for them to ascertain that fact, 
and that is, to give him credit for what is paid of the County 
assessment, and issue execution for the balance. It is an un- 
fair construction of the Act of 1825, to say that it intends that 
execution shall issue only for the sum that he has in fact 
collected and holds in his hand. If this be the true construction, 
then, the Collector is perfectly safe, if he folds his hands 
and declines to collect a single dollar, or having collected the 
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taxes, puts them out of his hands in the purchase of property 
or in any other way. . It must be admitted that the Act is framed 
with singular inaptness of phraseology. It declares that in all 
cases where there may be any tax due to the County, in the 
hands of the Collector, and collected by him, and not paid over to 
the proper authorities, on or before the first Monday in Decem- 
ber, execution shallissue. The /etter bears the construction of 
plaintiff in error; but that construction makes the Statute sui- 
cidal. It is ambiguous, and therefore open to construction, 
and we must look to the subject matter and the objects in view, 
to get at the legislative intention. The subject matter is the 
County taxes, and the object is to provide means of collecting 
them out of the Collectors and their sureties. This object 
could not be effected, if execution could issue only for the taxes 
collected and in hand. Togive any proper effect to the Act, we 
must infer that the Legislature meant to say, that the amount 
due to the County from the Collector should be the sum for 
which the execution should issue ; and when not paid over by 
the first Monday in December, that it should be considered as 
collected andin hand. This is not an unreasonable presumption, 
when it is recollected with what promptly coercive powers the 
Legislature has clothed the Collectors. It would be curious indeed, 
if, to such a process as this, and in the face of this Act, and in the 
teeth of the policy ofall our legislation upon these subjects, the 
Collector in arrear on the first Monday in December, could come 
in and say, I have not collected these taxes; or, I have col- 
lected them, but they were not in hand, for I have paid them 
for land and negroes. His duty is to collect and pay, by the 
first of December; and if he has not done so, it is the duty 
of the Justices to issue execution at once, for all the taxes on 
that day unpaid. So we hold,that there is nothing in the ex- 
ception that the execution issued for more than was proven to 
have been collected, and thatif it be bad in part, it is bad as 
to the whole amount. 

Nor do we perceive that there is any force in the objection 
that the execution does not follow the order. In point of fact 
it follows the order very closely. I cannot find wherein there 
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is a variance. It is right that the Justices should keep a re- 
cord of their proceedings. The order was necessary as a me- 
morial of theiraction. But itis nota judgment. It was not neces- 
sary to pass such an order, as the basis upon which an execu- 
tion might issue. It issues upon the balance due by the authori- 
ty of the law. If so—and about that there is no doubt—if there 
was a variance, the variance would not be fatal to the execution. 
This objection goes upon the idea that the execution issues 
upon a judgment, as in cases of judgments rendered upon trials 
at Law orin Equity. If this order he a judgment then, all the 
exceptions which assail it, which I have been considering, 
ought not to have been considered; because dlegality cannot 
go behind the judgment, but reaches only matters in discharge 
of the execution. 

If this proceeding had been instituted against Bassett and his 
securities, on a bond given under the Act of 1821, the execu- 
tion would then have issued in the name of the Justices of the 
Inferior Court, for the use of the County of Bibb, as counsel con- 
tend this execution ought to have been issued; because, that 
bond is taken, payable to the Justices of the Inferior Court. This 
execution is issued to charge Basseft and his securities on his 
general official bond, whichis made payable to the Governor. 
It follows the bond, and was legally issued in the name of the 
Governor, for the use of the Justices of the Inferior Court of the 
County of Bibb. The Governor is the obligee of the bond, and 
the Inferior Court, as agents of the County and trustees of its 
funds, are the users. 

[5.] We think that the Court was right in instructing the Jury 
that the plaintiffs in error were entitled to a verdict only for such 
orders. as were paid over or tendered. The Inferior Court had 
authorized the Collector to receive County orders of a certain 
description in payment of County taxes; and they instructed 
their attorney to allow thera in settlement with the Collector, for 
the balance due the County. Upon the trial he claimed a credit 
for certain of these orders, although not turned over to the Court, 
or tendered to them or their attorney in payment, or brought 
into Court and there tendered. These orders could not be al- 
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lowed in his favor, without being taken up by the Court—without 
subjecting them to the necessity of paying themtwice. They 
are negotiable, and were presumed to have been transferred by 
the Collector and still outstanding. ‘The Court did not err 
in holding him to produce them. Certainly it was a demand of 
extraordinary modesty to ask to be credited with orders which 
he had not returned to the Court, and which he did not offer 
to their acceptance out of Court, and which he could not pro- 
duce in Court; simply because he had received them from the 
tax-payers. Just as well might he ask a credit for money. re- 
ceived for taxes, which he had not paid over and which he does 
not bring into Court and plead asa tender. 

[6.] The exception, that the Jury which tried the cause was 
not the Jury stricken, was waived in the argument. When the 
cause came on to be tried, counsel for the plaintiff in error 
objected to all and singular the array, upon the ground that they 
being citizens of Bibb County, were interested in the event 
of the issue, which being overruled, they excepted. This is a 
challenge to the polls, propter affectum. Counsel for the plain- 
tiffs in error rely upon the case of The Mayor, &c. of Colum- 
bus vs. Goetchius, 7 Geo. R. 139. Thatcase is distinguishable 
from this. It was trover for a slave, brought against the Mayor 
of Columbus; and certain members of the Jury who tried it, 
were held incompetent, because they were citizens of Columbus 
and interested in theevent. We held them interested, because 
they were liable to be taxed to pay the verdict. The verdict 
in that case against the Mayor, §c. was virtually a verdict against 
the citizens whom that corporation represented ; to pay which, 
the citizens were liable to be taxed. Here, the citizens of the 
County, if interested, have not in the event of this suit, so direct 
an interest. If the plaintiffs in execution in this case, fail to re- 
cover of the Collector and his sureties, it creates no charge up- 
on the County—fixes no claim, to pay which, the citizens 
may be taxed. Such failure may or may not make it necessary 
for the County to assess and levy additional taxes. The fund, 
if received, goes into the County treasury, and each citizen of 
the County, and I may add, each citizen of the State is, in some 
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sense, interested in its being paid over. But itis not so large 
an interest, or so direct and immediate an interest as the citi- 
zens of Columbus have, in the event of a suit brought against 
their corporation, and which they may be taxed to pay. But far- 
ther, it was competent in that case, to get a Jury from the Coun- 
ty, not citizens of Columbus. So that excluding the citizens of 
Columbus, did not defeat altogether the plaintiff's remedy; but 
here, if the citizens of the County are excluded, the plaintiffs 
in execution have no remedy, and the administration of the law 
fails. There is nothing truer and nothing sounder, than that 
Jurors must be omni exceptione majores. Interest in the issue 
to be tried is a good and sufficient ground of challange. No 
man can sit in judgment in his own case. Natural reason— 
natural justice, and all good social policy, forbid such a thing, 
and the Common Law will not permit it. No matter how slight 
the interest which a Juror may have in the issue, if he has any, 
the Common Law will not permit him to try it. The law will 
not trust the rights of parties to the passions of mankind. The 
Sheriff who impannels the Jury—the Jury and the witnesses, 
must be indifferent between the parties. Thus profound is the 
sense: ofthe importance of impartiality, which our civiliza- 
tion entertains in) the administration of the law. “The law, 
(says Lord Mansfield;) has so watchful an eye to the pure and 
unbiassed administration of justice, that it will never trust the 
passions of mankind in the decision of any matter of right. 
If, therefore, the Sheriff, a Juror, or a witness, be in any sort in- 
terested in the matter to be tried, the law considers him as under 
an influence which may warp‘his integrity or pervert his judg- 
ment, and therefore will not trust him.” 3 Burrow, 1856, 77. 
12.Mod. 669. Hob. 87. 1 Salk. 396. 2 Johns. R. 194. 1 
Bay, 230. 8 S.& R. 444. 2 Tyler, 401. To exclude 
a juryman, it is not necessary that he be entitled to a part of the 
recovery. His incapacity arises from a bias in the facts which 
he is to try; “and whatever be the facts which that bias touch- 
es, he is incapable of trying those facts.” Burrow, 1857. 
We are not disposed to relax this Common Law rule, except in 
eases situated as this is. I am rather inclined to the opinion, 
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that upon the Common Law principles stated, the exception 
was well taken in this case. According to those principles, I 
do not see but that the Jury ought to be held as having, in the 
facts to be tried, a disqualifying interest. The main fact is the 
indebtedness of the Collector tothe County. If found for the 
plaintiffs in execution, the fund is in hand for the purposes of 
the County—the repairing and building of bridges, the maintain- 
ance of the poor, education, &c.—and ready to be applied in dis- 
charge of engagements which, it is fair to presume, the County 
has already made, upon the faith of the assessment. In that 
event, it is also fair to presume that no other or farther assessment 
will be necessary to meet those engagements. But if found 
for the defendants, it is to be presumed that further assessment 
may become necessary to meet those engagements. Under 
such circumstances, is it right to trust the passions of the tax- 
payers to try the issue? The Supreme Court of New York ex- 
cludes Jurors, under very similar circumstances. In a Quitam 
action to recover usurious interest, one moity of which, by 
Statute, goes to the use of the poor of the town where it was 
received, that Court would not permit inhabitants of the town 
to try the action. 2Johns. R.194. It must be obvious, however, 
that the interest of the Jury in the case in hand, is slight, remote 
and uncertain ; and that the presumptions of a bias growing out of 
it, extremely weak. It is scarcely greater than that which any 
citizen has in good and effective government, or in the general ad- 
ministration of justice. Itisno greater than that which Jurors have 
in the trial of criminal offences, any portion of the penalty for 
which, goes to the County. In such cases, I have not known 
in this State, the competency of the Jury to be questioned. 
Such being our view of the character of the interest of the 
Jury in this case, I proceed to state the. grounds upon which 
just such a case as this is, isnot,in Georgia, within the opera- 
tion of the Common Law rule. I remark first, that this is a 
taz collectioncase. ‘To secure the payment of the public revenue, 
more than the ordinary powers, as we have in this opinion before 
shown, are conferred upon the agents of the Government; and 
the citizen has been brought under some severe limitations. of 
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great and fundamental principles. For example, execution 
issues against tax payersand Tax Collectors without a hearing, 
and withont a judgment. When a tax payer is in default for the 
State tax, the Judiciary is forbidden to interfere between him 
and the State, and he is not entitled to a tria) by Jury—the wse 
of the trial by Jury, before the Constiyition of *98, being sub- 
ject to that limitation. These exceptions to the usual course of 
administration, spring out of an inexorable State necessity, in 
the allowance of which, the wisdom of years has proved .the 
general good to consist. Why should not the same necessity 
justify a relaxation of the stringent rule as to the qualifications of 
Jurors, in cases which involve County taxes; for they, also, 
are in a just view of them, a part of the public revenue? But 
we do not rest this case here. By the State Constitution, civil 
causes, with some exceptions, within which this case does not 
fall, are to be tried in the County where the defendant re- 
sides. There is no provision in the Constitution and Laws 
for a change of venue. ‘This cause can be tried nowhere but 
in the County of Bibb, where all the defendants reside, and if 
not tried there, it cannot be tried atall. If citizens of Bibd are 
incompetent to try it, then it follows that the administration of 
the law utterly fails, and the State cannot compel the Collector 
to pay over the public money in his hands. In view of these 
things, we hold that the Legislature, when it authorized the col- 
lection of County taxes from the Collector and his sureties, had in 
view the fact that issues might be made to be passed upon by a 
Jury of the County, and that the laws thus authorizing the collec- 
tion, operate a repeal of the CommonLaw, in such cases, so far as 
the amount of interest which the citizen might have in the issue, 
would, by the Common Law, disqualify them as Jurors. I do not 
perceive, that in those cases where in this country, the rigid rule 
of the Common Law has been enforced, the administration of the 
law would have failed, by reason of the impossibility of trying 
the cause elsewhere, or by reason of the impossibility of get- 
ting a Jury wholly unexceptionable, where the case was tried. 
In the case against the Mayor, &c. of the City of Columbus, the 
administration of the law did not fail by excluding citizens of 
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Columbus ; because a Jury could be had there from the citizens 
ofthe County, not resident within the corporation. In the case 
cited from Bay, the right of the Court to change the venue was 
recognized. Even in England, I am inclined to think, that the 
rule would be released in cases like this, when the exclusion 
would altogether defeat a trial. The very point wds made in 
the case quoted from Borrow. Lord Mansfield did not deter- 
mine, but seemed to ‘waive it, by ruling, that as the case was 
made triable only in the Court of the corporation and by free- 
men of that corporation, by a law of their own, it was their 
own fault. His language is asfollows: “it is said thatif the 
defendant’s challenges be allowed, the corporation will be left 
without a remedy on the by-law. The answer is, that if the 
fact be true, that they can impannel no Jury but freemen, the 
fault was their own, in confining the action to their own Court. 
On the other hand, if they had the power (as the City is a Coun- 
ty of itself) to have impannelled nonefreemen, it was their own 
fault that they did not.” 3 Burrow, 1858. In thusruling, we 
are sustained by the Supreme Court of Massachusetts. 5 Mass. 90. 
Our judgment is, that in cases against Tax Collectors, where 
the interest of the Jury is remote, slight and uncertain, and 
when their exclusion would defeat altogether the enforcement of 
the law against them, that the citizens of the County are not 
disqualified as Jurors, because of that interest. 
Let the judgment be affirmed, generally. 





No. 32.—Srepuen, (a slave,) plaintiff in error, vs. Tae State 
or Georci, defendant. 


[1.] Under the Act of February, 1850, transferring the trial of capital offen- 
ces, committed by slaves and free persons of color, to the Superior Court, 
Jurors are to be impannelled and sworn in the same manner, as for the 
trial of crimes committed by free white persons. 
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[2.] A count for rape, and an attempt to commit a rape by a slave, ona 
free white female, may be united in the same indictment. The two 
counts are of the same nature; they require the same plea, the same judg- 
ment, and the same guantum of punishment. 

[8.] The proper time for the prisoner to avail himself of a misjoinder of 
counts, for distinct offences, and to compel an election, is when the indict- 
ment is read to the Jury. He may avail himself of the objection by de- 
murrer, or on motion to arrest the judgment. © 

[4.] In general, judgment on a writ of error will follow success in the par- 
ticular issue. It is proper, however, to examine the whole record, and 
to adjudge either for the plaintiff or defendant, according to the legal 
rights, as it may on the whole appear, notwithstanding, or without regard 
to the issue in Law, which may have been raised and decided, between the 
parties. 


[5.] The party guilty of the first faulty pleading, cannot demand a re- 
pleader. 


[6.] Wherea repleader is awarded, no error ought to be left upon the 
record. 


[7.] On an indictment for a rape, the Jury may find the accused not guilty 
of the offence charged, but of the attempt only, provided the evidence 
will warrant such finding. Held, that it will not vitiate the verdict, to 
swear the Jury to try the prisoner for the attempt, as well as the rape. 


[8.] In a prosecution for a rape, the fact of the woman’s having made com- 
plaint soon after the assault took place, is evidence; the particulars of 
her complaint, however, cannot be gone into, and she will not be allowed 
to name the prisoner, as the person who committed the injury, unless by 
way of information, to lead to his arrest. 

[¥.] A confession, whether made upon an official examination, or in dis- 
course with private persons, which is obtained from a defendant, either by 
flattery of hope, or by the impressions of fear, however slightly the emotion 
may be implanted, IS NOT ADMISSIBLE EVIDENCE. 

[10.] It is no objection fo the competency of confessions, that they were 
made while the party was in legal imprisonment. 

[11.] A reversal upon writ of error, cannot be claimed on the ground that 
the Court in its charge, referred, by way of illustration, to evidence which 
was not in the record, provided the Jury were referred to the testimony, 
and directed to examine it for themselves; and were reminded that 
they were the exclusive judges of the facts, irrespective of any opinion 
which the Court might entertain or express, respecting them. 

[12.] A person who has committed an offence, may be convicted upon his own 
voluntary confession, although it is totally uncorroborated by any other 
proof. 

[13.] In England, the doctrine may be considered as satisfactorily established, 

whatever doubts may have been expressed in this county to the contrary, 
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that extra-judicial confessions, uncorroborated by any other proof, as to the 
corpus delicti, are of themselves sufficient to convict the prisoner. 

[14.] A rape may be committed on an infant. 

[15.] A child under ten years of age, cannot consent to carnal intercourse, so 
as to rebut the presumption of force. 

[16.] Will not the same presumption be made in forcing one over ten, who . 
is stil) achild in stature, constitution, and physical and mental develop- 
ments? Quere? : 

[17.] Every indictment is sufficiently technical in this State, which states 
the offence so plainly, that a man of ordinary capacity would readily un- 
derstand the nature of the offence charged. 

[18] The Courts will take judicial notice of the usual abbreviations of 
christian names. 

[19.] Upon an indictment against a slave for a rape ona free white female 
the verdict was, “we the Jury find the prisoner guilty of an attempt 
to commit a rape:” Held, that it was sufficiently full, and need not neg- 
ative the charge of rape—that being the legal effect of the findings ; nei- 
ther was it necessary to add on a free white female—that being the issue sub- 
mitted, the verdictis co-extensive with it. 

[20.] The XLVth section of the XIVth. Division of the Penal Code, 
enacts, that upon the trial of an indictment for any offence, the Jury may 
firid the accused not guilty of the offence charged in the indictment, 
but guilty of an attempt to commit such an offence, without any special 
countin the indictment for such attempt, provided the evidence before 
them will warrant such finding. By the Act of February, 1850, indict- 
ments against slaves and free persons of color, charged with capital 
offences, are to be framed in the same manner as indictments against free 
white persons. Held, that the same incidents follow, as to the powers 
ofthe Jury, in finding the accused guilty of the attempt. 


Indictment, in Houston Superior Court. Tried before Judge 
Powers, October adjourned Term, 1851. 


At the October adjourned Term, of Houston Superior Court, 
held in December, 1851, the Grand Jury found true the follow- 
ing bill of indictment: 

‘The Grand Jurors, &c. in the name and behalf of the citi 
zens of Georgia, charge and accuse Stephen, a man slave, the a 
property of Nunn Miller, of the County and State aforesaid, a4 

with the offence of rape; for that the said Stephen, as afore- 
said, in the County aforesaid, on the 3dst day of October, 1851, 
with force and arms, in and upon one Mary Daniel, the said 
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Mary Daniel being then and there,:a free white female in the 
peace of God, and said State, then and there being, violently 
and feloniously did make an attempt, and her, the said Mary 
Daniel, the said Mary Daniel being then and there a free white 
female, then and there forcibly and against her will, feloniously 
did ravish and carnally did know, contrary to the laws of said 
State,” &c. The indictment also contained a count for “an at- 
tempt to commit a rape.” 

When placed upon his trial, counsel for defendant challenged 
“the array of Jurors, upon the ground that the Jury chosen, sum- 
moned and impannelled to try said cause, were not chosen, 
summoned and impannelled, uncer any law authorizing the 
drawing, summoning and impannelling of Jurors, for the trial 


of a slave. . 
The Court refused to sustain the challenge, and counsel for de- 


fendant excepted. 

Counsel for defendant moved the Court to compel the Solicit- 
or General, to elect upon which count in the indictment he 
would go to trial, before the same was read to the Jury. Which 
the Court declined to do, and counsel for defendant excepted. 

The Solicitor General swore the Jury to try the issue formed 
upon this bill of indictment, between the State of Georgia and 
Stephen, a negro man slave, &c. who is charged with the offence 
of rape and of an attempt to commit a rape, &c. 

To which counsel for defendant objected, on the ground that 
they were sworn to try two issues. The Court. overruled the 
objection, and counsel for defendant excepted. 

The State introduced Mrs. Mourning Daniel, the mother of 
Mary Daniel, who testified that immediately after the commis- 
sion of the act by the defendant, Mary Daniel told her that it 
was Stephen who injured her. 

To which evidence, counsel for defendant objected. 

The Court overruled the objection, and counsel for defendant 
excepted. 

John W. Johnson, was introduced as a witness on the part of 


‘the State, who testified as to certain admissions, (in substance, 
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that he was guilty of the crime) made by the defendant, when in 
custody of the Constable. 

Counsel for defendant objected to the evidence. 

The Court overruled the objection, and counsel for defendant 
excepted. 

The Court, among other things, charged the Jury, “that though 
the prisoner’s confessions were to be received with great caution, 
yet if they should find that they were corroborated by any part 
of the evidence testified to by other witnesses, they would 
amount to almost positive proof, and they might look into the 
testimony and see if his confessions were so corroborated. For 
instance, if they should find his confessions (made to Johnson) 
in regard to having sent for Mary Daniel, (who at the time was 
in an adjoining field) to bring him a pin, and making out he had 
a splinter in his finger, agreed with a similar statement made by 
her to her mother, it might amount to confirmation of his con- 
fessions. The Court, however, charged the Jury, that they were 
judges both of the law and the facts, and that they were not to 
be governed by any opinion of the Court, in criminal cases, if it 
differed from their own opinion of the law and facts, &c. 

To which counsel for defendant excepted. 

The Jury returned the following verdict: ‘‘ We the Jury find 
the prisoner guilty of an attempt to commit a rape.” 

Whereupon, counsel moved an arrest of judgment. 

Which motion was overruled by the Court. 

Counsel for defendant then moved the Court for a new trial, 
upon several grounds, predicated upon the various exceptions 
taken in the progress of the trial, and also upon the form of ver- 
dict rendered by the Jury. 

The Court overruled the motion for a new trial, and counsel ‘ 
for defendant excepted. 





Hawt and Gutzs, for plaintiffs in error. 


Sol. General DeGrarrenren, for defendant in error. 
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By the Court.—Lumpxiy, J. delivering the opinion. 


The prisoner was indicted in the Circuit Court of Houston 
County, for a rape on the body of Mary Daniel. On the trial, the 
Jury found him guilty; and this application is to reverse the 
judgment of the Court. 

I shall endeavor, as briefly and dispassionately as I can, to in- 
vestigate the numerous points made by the record. The crime, 
from the.very nature of it, is calculated to excite indignation in 
every heart; and when perpetrated by a slave on a free white 
female of immature mind and body, that indignation becomes 
greater, and is more difficult to repress. The very helplessness 
of the accused, however, like infancy and womanhood, appeals 
to our sympathy. And a controversy between the State of 
Georgia and a slave is so unequal, as of itself to divest the mind 
of all warmth and prejudice, and enable it to exercise its judg- 
ment in the most temperate manner. 

[1.] It is insisted, in the first place, that the Jury which tried 
the cause, were not summoned, chosen or impannelled, under 
any law of force in this State, for that purpose. 

It is conceded, that unless this proceeding was authorized by 
the Act of February, 1850, providing for the trial by the Supe- 
rior Courts, of slaves and free persons of color, charged with 
capital offences, that it. cannot be sustained. For the Acts of 
1811 and 1816, are virtually, if not directly, repealed by this late 
Statute, changing the forum for the: trial of capital offences, 
committed by this class of our population. Does this Act au- 
thorize this proceeding? 

In the absence of any express provision, we should have en- 
tertained no doubt whatever, that the mere transfer of jurisdic- 
tion, from the Inferior to the Superior Court, carried with it to the 
latter tribunal all the means necessary and proper for its exer- 
cise. But we are not left to speculate upon this subject. For 
the Act itself declares, that aftera bill of indictment is found 
true, by the Grand Jury, against the slave or free person of color, 
that “the trial shall proceed to rendition of verdict, in conformity 
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with the provisions of the Penal Code; and in case of convic- 
tion, the Judge shall pass sentence,” &c. New Digest, 1019. 

No argument or illustration could make the point plainer. 
The Juries for the trial of capital offences committed by slaves 
or free persons of color, are to be summoned, impannelled and 
sworn, inthe same mahner as are those for the . trial of like 
crimes committed by free white citizens. 

[2.] ‘The next complaint is, that the Court overruled the mo- 
tion made by the counsel of the prisoner, to compel the State’s 
attorney to elect on which count in the indictment he would try 
the prisoner, before swearing the Jury and charging them with 
the case. 

The indictment, as originally framed and found, contained two 
counts, one for rape, and the other for an assault with intent to 
commit a rape. 

[3.] The prisoner might have availed himse'f of the ob- 
jection upon demurrer to the indictment, or on a motion in ar- 
rest of judgment. ‘The first application was made before a sin- 
gle Juror had been sworn, and it was repeated before the in- 
dictment was read. The Court very properly held, there being 
no demurrer filed to the form of the indictment, that it was not 
as yet judicially advised, that there were two counts in the in- 
dictment, and could not be, until it was read. And it might 
have added, that the Solicitor General might, ex mero motu, 
make the election. The motion was ultimately sustamed, and 
the State elected to try on the first count. 

Another view of this question, makes it equally conclusive to 
my mind against the plaintiff in-error. In this case we are clear, 
that the defendant had no right to force an election. For the 

‘ two offences charged in the indictment, being of the same na- 
ture, requiring the same plea, the same judgment, and the same 
quantum of punishment, the State might have proceeded to trial 
on both counts at the same time. 

[4.] Admitting then, that the Judge committed a mistake in 
law, in not entertaining the motion at an earlier stage of the trial, 
still upon an examination of the whole record, finding as we do, 
that the second countin the indictment should not have been 
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stricken out at all, we should adjudge for the State, the legal 
right upon the whole case being with the State. Ifthe second 
count ought to have ‘been permitted to stand, then it was no 
error in the Court to refuse to strike it out at any stage of the 
trial. 

[5.] The party guilty of the first faulty pleading cannot de- 
mand arepleader. 1 Chitty’s Pl. 694. Stephens on Pl. 120. 
Walker vs. Walleer, 1 Wash. (Va.) 135. Shelton vs. Pollock, 1 
Hen. & Munf. 427. Hill vs. Harvey, 2 Munf: 525, and the ca- 
ses in thenote. Green vs. Bailey, 5 Munf. 251. 

And admitting there is error in the particular exception, the 
judgment will not be reversed, if it appear distinctly upon the 
whole record, that the prevailing party was entitled to succeed. 
Haughton vs. Sleuk, 10 Vermt. Rep. 520. 

The object of a proceeding in error is to reach the judgment, 
and to avoid it, when it does not possess the elements upon 
which alone all judgments should stand. But a Court will 
never set aside a judgment, because error may. have been com- 
mitted upon some particular point, where an examination of the 
whole record conclusively shows, that the judgment was correct- 
ly rendered. Oltin Harman vs. Kelly, Payne and others, 14 Ohio 

Rep. 502. 
> Another familiar rule is, that an appellate Court will not re- 
verse a judgment, where it is clear, from the entire record, that 
the: plaintiff i in error never can recover. Rogers vs. McDill & 
Campbell, 9 Geo. Rep. 506. 4 Ala. Brock vs. Yongue, 584. 

[6.] Where a repleading is awarded, no error ought to be 
Jeft upon -the record. Kempe vs. Crews, 1 Ld. Raymond, 169. 
Cowper, 510. 

[7.] It is next objected that the Jury that tried the cause ° 
was not legally sworn. 

Each of the Jurors was sworn, “well and truly to try the is- 
sue found upon the bill of indictment between the State of 
Georgia and Stephen, a man slave, the property of Nunn Miller, 
who was charged with the offence of rape and an attempt to com- 
mit a rape, and a true verdict to give according to evidence.” 
The issue submitted was rape or no rape; and that, the Jury 
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were sworn to try. They did, it is true, under this issue, find 
the prisoner guilty of an attempt. And holding as we do, that 
it was competent for the Jury to render such a verdict, we can- 
not see, why the fact that they were sworn to try him for the at- 
tempt, as well as the act itself, should vitiate the verdict. 

[8.] In relation to that portion of the testimony of Mourning 
M. Daniel, the mother of the girl, in which she stated, that 
when her daughter complained to her of the injury done her, 
she said, “it was Stephen that hurt her,” we find it somewhat 
difficult, upon principle, to sanction its admission. The general 
rule deducible from the books, seems to be that in a prosecution 
for a rape, the fact of the woman’s having made complaint, soon 
after the assault took place, is evidence; and that the particulars 
of her complaint cannot be gone into. Roscoe on Crim. Ev. 
23. By the laws of Scotland, the ‘particulars of such declara- 
tions, when made de recentt, are received. But this privilege is 
extended to those accounts only which are connected more or 
less directly with the res geste of the injury; or which were so 
recently given after it, as to form, in some sort, a sequel to the 
actual violence. (Jd.) 

If this statement of the girl was uncorroborated by other proof, 
we should send this case back. If the identity of the offender 
was a debateable question, and there was a conflict of testimony 
respecting it, we should be unwilling to see the prisoner suffer 
a felon’s death, however richly he may deserve it. But that the 
violence inflicted was done by Stephen, he never denied, but 
freely admitted, and all the proof points that way. The only 
effect of this statement was to lead to the arrest of the prisoner; 
and in that view of it, perhaps, it was not altogether objection- 
able. 

[9.] Another assignment is, that the Court erred in admitting 
the confessions of prisoner, testified to by John W. Johnson—the 
same, as it is alleged, having been extorted by duress and the 
excitement of hope and fear. 

Mr. Johnson testified that the Constable having the custody of 
Stephen, left him temporarily in his charge, and that, during his 
absence, the prisoner commenced conversing about the case, and 
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said that, “‘ he was very sorry that he had done as he had, and 
that had it not been for Anthony (another slave) he should not 
have acted so.” Witness cautioned prisoner to be careful how 
he talked, for that it might cost him his life. He then asked him 
if the charge was true? He said, “ Yes, but Anthony caused him 
to do it.” , He stated, “ that he had heard, that if a girl was not 
large enough, that to tie something around her waist, would 
make her big enough. Mary did not make much objection to 
having the handkerchief tied around her, but when it came to 
throwing her down on the ground, she objected and struggled.” 
He said, “he did not succeed in accomplishing his ends, she 
was too small.” He said, “‘ the devil had induced him to do it.” 
The confession was made by the side of Moreland’s store house, 
at Hayneville. The boy was chained at the time. He sta- 
ted further, “ he sent for the girl to bring him a pin, making out 
that he had a splinter in his finger, and in that way he got hold 
of her. She was picking cotton on one side of the fence, and 
he at work on the other.” Witness, at the outset, advised the 
prisoner not to confess, and exhorted him to tell the truth if he 
said any thing. 

[10.] We see nothing which would require these confessions 
to be excluded ; no threats or promises, or improper contrivan- 
ces of ahy kind, were used to influence the prisoner to make 
them. He spontaneously acknowledged his guilt, and designa- 
ted Anthony as having instigated him to do the deed, before a 
word was spoken to him by Mr. Johnson. And then he was 
solemnly warned of the fatal consequences which might result 
to himself, from the disclosures which he might make. 

It has been forcibly and truly urged thatthe human mind, un- 
der the pressure of calamity, is easily seduced, and is liable, in 
the alarm of danger, to acknowledge indiscriminately a falsehood 
or a truth, as different agitations may prevail; and hence the 
humane rule of evidence, that a confession, whether made upon 
an official examination or in discourse with private persons, 
which is obtained from a defendant, either by the flattery of hope 
or by the impressions of fear, however slightly the emotion may be 
implanted, IS NOT ADMISSIBLE EVIDENCE. For the law 
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will not suffer a prisoner to be made the deluded instrument of 
his own conviction. 

But here the officer who made the arrest had retired to admin- 
ister some medicine, leaving Stephen in the charge of Mr. John- 
son, and in the public village and immediate neighborhood no 
doubt of sundry persons, where coercion could not have been 
used without attracting attention ; with his mind as much at ease, 
as any one’s could be, under the circumstances, he makes the 
minute statement which I have detailed, most of which is fully 
confirmed by the other proof, and which I must say, carries upon 
its very face, a probability which leaves but little room to doubt 
its truthfulness. 

For myself, 1 concur fully with Mr. Phillips, that the cases are 
probably rare, in which unfounded self-accusations occur, or at 
least where a Jury would be misled by them; and that the rule 
which excludes confessions, has been extended quite far enough, 
and applied in cases where there could be no reasonable ground 
for supposing that the inducement offered to the prisoner was 
sufficient to overcome the strong and universal motive of self- 
preservation. Treatise on Evidence, 424. 

In Scotland, all confessions are admissible, leaving their credit 
with the Jury. 2 Allison’s Crim. Law of Scotland, 581, 582. 
And Iam not prepared to say, that this is not the better prac- 
tice. 

[11.] Another reason for reversal is, that the Court charged 
the Jury, “that though the prisoner’s confessions were to be re- 
ceived with great caution, yet if they should find that they were 
corroborated by any part of the evidence, testified to by other 
witnesses, they would amount to almost positive proof; and 
they might look into the testimony and see if they were so cor- 
roborated. For instance, if they should find his confessions in 
regard to having sent for Mary Daniel to bring him a pin, and 
making out he had a splinter in his finger, agreed with a similar ° 
statement made by her to her mother, it might amount to con- 

firmation of his confessions. The Court, however, charged the 
Jury, that they were judges both of the law and of the facts, 
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and that they were not to be governed by any opinion of the 
Court.” 

The complaint is, that the Court predicated its charge upon 
testimony which did not exist; that it did not appear that 
Mary Daniel had made any such statement to her mother, re- 
specting the pin and the splinter, as that which was related by 
the prisoner to Mr. Johnson. Grant this to be true, and what is 
the consequence? Why, that not finding this confession thus cor- 
roborated by the statement of the girl to her mother, so far from 
the confessions of the prisoner being confirmed, they would be 
weakened, for want of this corroboration. They would have to 
stand upon their own naked strength. The defendant, therefore, 
could not have been injured by these instructions, more espe- 
cially as the Jury were directed and encouraged to examine the 
testimony for themselves, and were reminded, that they were the 
judges in the last resort in criminal cases, both of the law and 
the facts, and that they should not be biassed by any opinion 
which the Court might give. 

[12.] We come now to an important point. It is alleged 
that the verdict is not only contrary to law, but unsupported by 
any legal and sufficient evidence to warrant the finding. 

Having already decided that the confessions of the prisoner 
were properly admitted, the force of this objection would seem 
to be entirely obviated ; for if the prisoner spoke the truth, he is 
guilty beyond a reasonable doubt. 

But it is argued with great earnestness and ability, that con- 
fessions are the weakest of all evidence, and should always be 
received with suspicion; that words are often misreported, 
through ignorance, inattention or malice; and that at best, they 
are extremely liable to misconstruction ; moreover, that this spe- 
cies of evidence is not, in the usual course of things, to be dis- 
proved by that sort of negative evidence, by which the proof of 
’ plain facts, may be, and often is, confronted. 

And this course of reasoning is sanctioned by high authority. 
Foster’s Discourses, 243. Approved by Sir W. Blackstone, 4 
Com. 357. 

And it cannot be doubted that innocent persons have con- 
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fessed themselves guilty of crimes of the gravest nature. 1 
Leach, 264, (note.) 

Still the rule of criminal evidence remains unimpeached, that 
a person who has committed an offence may be convicted upon 
his own voluntary confession, although it is totally uncorrobora- 
ted by any other proof. 2 Stark. Ev. 53. Chitty’s Crim. Law, ° 
570.  Hone’s Case, Dyer, 214. Francis’ C. C. H. W. 58. 
Fisher’s Case, Leach C. C. L. 3d edit. 349. Wheeling’s Case, 
Ib. Hawk. b. 2 c. 46, §39. LEldridge’s Case, Russ. & Ry. 440. 
1 Phil. 80. 

[13.] And notwithstanding doubts have been expressed by 
American writers, whether extra-judicial confessions, uncorroborated 
by any other proof of the corpus delicti, are of themselves suffi- 
cient to convict the prisoner, yet I apprehend, that the doctrine 
may be considered as having been satisfactorily established in 
England. Such was the opinion of the twelve Judges, on an 
indictment for robbery, where the person robbed did not appear 
at the trial. Falkner & Bond’s Case, Russ. § Ry. 481. See 
also, White’s Case, Ib. 508 ; and Lippet’s Case, Ib. 509. 

But passing by the contrariety of opinion upon this point, is 
there, I ask, no corroborating circumstance as to the corpus delicti 
in this case? ‘To corroborate, is to strengthen—to confirm by 
additional proof. Do not the facts stated by the prisoner come 
port with facts otherwise known and established? Is not his 
account of the treatment of the little girl, and the cause of his 
failure, rendered more probable, by the evidence of other wit- 
nesses ? 

Both of the parents testify that there were marks of great vio- 
lence and abuse upon her person, having no earthly doubt as to 
the nature and extent of the injury she had suffered. I forbear 
to detail the facts ; they are spread out in the bill of exceptions. 
She seemed, upon returning, just at night, hurriedly home, to be 
alarmed and in the deepest distress. From appearances, the in- 
jury had just been inflicted. Three large holes were cut in her 
dress; she and the negro were at work near each other, in ad- 
joining fields, with a fence between. That her person had been 
violated, is not disputed, and every appearance indicated that it 
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was forcible and against her will; I repeat that these facts cor- 
roborate, in a striking and remarkable manner, the confessions as 
proved. 

But suppose it were otherwise, I should hesitate long before 
I could get my consent to let the prisoner escape. 

[14.] Anciently it was doubted, whether a rape could be 
committed upon a child under ten years of age. And therefore 
the Act of 18 Elizabeth, ch.'7,§4, was passed. The authorities 
going to show that arape, at Common Law, could be committed 
on a female under ten years, considered it immaterial whether 
she consented or not. 

[15.] The Common Law principle is, that a child under ten 
years of age is incapable of consenting. The same construc- 
tion has been put upon the Statute of Elizabeth. Hence Lord 
Hale defines rape to be, the carnal knowledge of any woman 
above the age of ten years, against her will, and of a woman’s 
child under the age of ten years, with or against her will. 1 
Hale, P. C. 628. 

[16.] Now, it will be readily perceived, that the period of ten 
years designated here is altogether arbitrary. There is, and 
from the very nature of the case can be, no definite time fixed 
by law, to infer puberty. It depends more upon the constitu- 
tion and habits of body of the party, than upon age. In cities 
these developments are made earlier than in the country ; there 
females are often found living in a state of open prostitution, at 
the early age of 12 or 13 years. 

The law, to be sure, has said, by implication at least, that where 
consent is given, after ten years of age, a rape cannot exist. But 
this, after all, is a mere presumption, and may be rebutted. Has 
it not been overcome by sufficient evidence in the present case? 

The parents testify that their daughter is sickly and weakly, 
and poorly grown. Her mother swears that she is nothing but 
a child; that she had never had her monthly courses; and 
that there was no appearance of womanhood about her. Is this 
‘‘ weak-minded” creature, as she is shown to be, and on which 
account partly, she was not brought as a witness upon the stand, 
capable of consenting to such a deed? Could she have sought 
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her own gratification? As well pretend that the infant is lustful 

in its cradle. There may be, and doubtless are, extraordinary 
instances of the early birth of the passions; but this poor crea- 
ture is not one of them. It would ill-become her to play the 
wanton ; her physical condition, if not her tender age, rendered 
lewdness with her, an impossibility. 

In view then of her condition, both as to body and mind, why 
was she notas incapable of consenting, as females of ten years 
of age and younger are, ordinarily? Like all other children, she 
lacked the instinctive intelligence to comprehend the nature and 
consequences of this atrocious act—to reason upon duty—to dis- 
tinguish, morally and legally, between right and wrong—to have 
the consciousness of guilt and innocence clearly manifested. 

I would not put common seduction upon the same footing, and 
confound it with rape. In the present case, however, the conse- 
quences are pretty much the same to the unhappy victim, her fam- 
ily and friends, and to society at large. Over her and them, the 
defendant’s unhallowed lust, has thrown a dark cloud, which 
will hang over them forever. ‘The entrance of sin into this 
lower world, has brought no sorrow like this. But believing, as 
I do, from the evidence, that the passions of this girl had not ar- 
rived to that maturity, to authorize a supposition of a sexual 

“connection, with her consent, and seeing that her person has been 
most shamefully outraged; I would, were I in the Jury-hox, 
sieze upon the slightest proof of resistance—notwithstanding she 
may have been enticed to give her consent, in the first instance— 
even the usual struggles of a modest maiden, young and inexpe- 
rienced in such mysteries, to find, in just such a case, that the 
act was against her will, and that the presumption of law was 
so strong, as to amount to proof of force. 

[17.] The next objection is, that the indictment does not 
sufficiently charge the defendant with any crime of whicha slave 
can be convicted. That it charges him with the offence of 
committing a rape, whereas it should have charged him with the 
offence of committing a rape upon a free white female. 

Will the age of technicalities never pass away? Shall the law, 
affecting the dearest interests of men, their property, life and char- 
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acter, “coming home to their businesses and bosoms,” never 
become a popular science? 

The Legislature, in 1833, declared that every indictment or 
accusation, should be deemed sufficiently technical and correct, 
although in omitting fictions, repetitions and technicalities, it lett a 
hole in Chitty’s & Archbold’s Old Forms, large enough for a loaded 
cart and horse to pass through, provided it stated the offence in 
the terms and language of the Code, or so plainly—(what a 
pregnant clause!) that the nature of the offence charged, might 
be easily understood by the Jury. 

What does this indictment set forth? ‘“ That the Grand Jurors, 
whose names are there recorded, sworn, chosen and selected for 
the County of Houston, in the name and behalf of the citizens 
of Georgia, charge and accuse Stephen, a man slave, the proper- 
ty of Nunn Miller, of the County and State aforesaid, with the 
offence of rape. For that the said Stephen, on the thirty-first 
day of October, in the year eighteen hundred and fifty one, 
with force and arms, in and upon one Mary Daniel, being then 
and there, a free white female(?) in the peace of God, and said 
State, then and there being, violently and feloniously, did make 
an attempt, and her the said Mary Daniel, the said Mary Daniel 
being then and there a free white female, then and there forcibly, 
~ and against her will, feloniously did ravish, and carnally did’ 
know, contrary to the laws of said State, the good order, peace 
and dignity thereof.” 

The indictment, if defective at all, is so on account of its re- 
dundancy. It needed pruning instead of enlarging. There 
is too much in it, rather than too little. Itis twice alleged, that 
Mary Daniel is a free white female. - What man of rational un- 
derstanding could fail to comprehend the offence for which this 
negro was prosecuted? and this alone is the criterion of suffi- 
ciency. 

[18.] The next objection #-0f a similar character. It is that 
only seventeen Grand Jurors have found the bill, there being 
only that many names written out in full in the body of the in- 
dictment, one of them being written thus: Jas. W. Belvin. 

In Studstill vs. The State, (7 Geo. Rep. 2,) this Court held, 
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that the abbreviation Thos. for Thomas, in the name of the fore. 
man of the Grand Jury, indorsed upon the back of the indict- 
ment, and written in full in the body of it, was no variance ; 
that is, they were the same name. . 

In Fenton vs. Perkins, (3 Missouri Rep. 106,) the Supreme 
Court held, that the abbreviations of names—given names, were 
so common, that without any violence to the laws of the land, 
the Courts may take judicial notice of them; and such is our 
judgment. : 

[19.] An objection was taken to the form of the verdict, that 
it does not, with sufficient certainty, find the prisoner guilty of any 
offence, for which a slave can be capitally or otherwise convict- 
ed. The verdict is, “we the Jury find the prisoner guilty of an 
attempt to commit a rape.” John W. Cress, foreman. 

It is contended that the verdict is not full enough ; that it 
should in the first place have negatived the charge of rape, and 
gone further and found the attempt to have been upon a free 
white female. 

Under an indictment for murder, the Jury may find a verdict 
for manslaughter, either voluntary or involuntary. But it has 
never been the practice for the Jury to negative, by their verdict, 
the charge of murder. It might be well enough, perhaps, for the 
Court, in rendering judgment upon such a finding, to pronounce 
a judgment of acquittal for the higher offence; for such we 
apprehend to be the legal interpretation of the verdict. Theob- 
jection, if good at all, therefore, and we do not say that it is, 
should have been to the judgment of the Court, and not to the 
verdict of the Jury. The State puts the prisoner upon his trial 
for rape, and not having exhibited evidence sufficient to convict 
him of this offence, the Jury found him guilty of the attempt. 
He is consequently entitled to a judgment of acquittal as to the 
rape. ; . 

As to the form of the verdict}i# appears to us, to be sufficient- ' 
ly full. The Jury found the defendant guilty of an attempt to 
commit a rape. What rape? Of course that charged in the in- 
dictment, on Mary Daniel, a free white female. 

[20.] The only remaining point is this: rape, and an attempt 
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to commit a rape, by a slave or free person of color, upon a free 
white female, are both capitally punished by the laws of this 
State. It is argued, that these are distinct offences, and that 
they must be separately prosecuted, and that the XLVth section 
of the XIVth division of the Code, which provides, that upon 
the trial of an indictment for any offence, the Jury may find the 
accused not guilty of the offence charged in the indictment, 
but guilty of an attempt to commit such an offence, without any 
special count in said indictment for such attempt, provided the 
evidence before them will warrant such finding—applies to offen- 
ces committed by free white persons, and not to such as may 
be committed by persons of color. 

And the proposition, as thus stated, is certainly true. The 
Penal Code was not intended to apply to slaves or free persons 
of color, in any of its enactments, unless they are memy 
mentioned. 

But the Act of February, 1850, which has hensintine been 
cited, makes it the duty of the Solicitor General, to frame and 
send before the Grand Jury, bills of indictment against colored 
persons charged with capital crimes, in the same manner as in 
cases of free white persons—the Act obviously designing to 
place both in all respects upon the same footing. 

Under the Code, a free white person could be indicted for a 
rape and convicted of the attempt, without any count for the at- 
tempt. And now the indictment against the slave or free person 
of color, ¢s to be framed in the same manner, of course the same 
incidents must attach to each. 

‘Being satisfied that the errors assigned are not sufficient to ar- 
rest the judgment, and save the accused from the consequences 
of his crime, he must be left to abide the penalty of that awful 
sentence, which adjudges him to be unworthy to have a place 
longer among the living. 

e- 
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No. 33.—G. M. Loeay, plaintiff in error, vs, A. 8. Gieney, 
defendant. 


[1.] A Court of Equity will not entertain a bill for the purpose of correct- 
ing an alleged mistake, in regard to the facts stated in a bill of excep- 
tions, and certified by a Judge of the Superior Court, according to the 
provisions of the Act of 1845, organizing the Supreme Court of Georgia: 
especially, when the party. tendering such bill of exceptions, made no 
complaint of any mistake therein, until after the argument of the cause 
in the Supreme Court, upon such bill of exceptions, and the judgment of 
the Court thereon. The Act of 1845 points out a different remedy, when 
the presiding Judge shall refuse to certify a bill of exceptions properly 
tendered ; that is to say, if such bill of exeeptions be true and consistent 
with what has transpired in the cause before him. 


_ In Equity, in Bibb Superior Court. Decision on demurrer, 
made by Judge Srarxe, July Term, 1851. 


The bill charges, that in 1849, the defendant instituted his 
action against one John G, Myers and the complainant, alleg- 
ing that Myers, as principal, and complainant as security, made 
and executed to him (Gigley) a bond for titles to a certain lot in 
the City of Macon, and that they had failed to make titles to 
said lot in terms ofsaid bond; and that to this action, com- 
plainant (Myers not having been served) pleaded, among other 
things, that the bond was given by Myers, as administrator of 
Charles T. England, deceased, ona contract of sale of the real 
estate of England, made privately and contrary tolaw- And 
when the plaintiff had closed his case, the bill alleges that 
complainant moved the Court to non-suit the case, on. the fol- 
lowing, among other grounds: 

“That the testimony showed, that the undertaking in_ the 
bond was illegal and void, and that the obligors and obligees 
were cognizant of it, and particeps criminis, in this, that it was 
an obligation on the part of Myers, as administrator of Charles 

T. England, to sell the real estate of deceased, contrary. to the 
Statutes regulating the sale of intestates’ real estates. The 
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Court refused the motion to non-suit, and a verdict was found 
against the complainant. 

The bill charges, that to the decision of the Court, complain- 
ant excepted, and by writ of error, carried the same to the Su- 
preme Court; that when the bill of exceptions was presented 
to Judge Srarxe, for his signature, counsel for Gigley added to 
the first ground, -the following: ‘“‘ There was no evidence to 
show the knowledge of plaintiff, to the fact stated, other than 
the bond in evidence,” which the bill charges was a mistake. 

The bill charges, that in consequence of this mistake, he has 
been injured and damaged, because the Supreme Court, in the 
case made and carried up by said bill of exceptions, sustained 
the legal defence set up by complainant to said action, but de- 
cided that the same was not proved. 

The prayer of the bill was that the judgment rendered and 
Ji. fa. issued in said case might be decreed to be set aside, an- 
nulled and cancelled, &c. 

To this bill, the defendant filed a general demurrer. 

Which;‘at ‘the hearing, was sustained by Judge Srarxe, and 
the bill dismissed. 

To which decision, counsel for complamant excepted. 





Core & Wuirtte, for plaintift in error. 
") R. Harpeman, for defendant in error. ’ 
By the Court.—Wanner, J. delivering the opinion. 


[1.] The object of this bill is professedly to correct what is 
alleged to have been a mistake, by the presiding Judge of the 
Superior Court, in certifying and signing the bill of exceptions, 
as stated in the record. By the Act of 1845, it is made the 
duty of the Judge of the Superior Court, upon ‘the exhibition of 
a bill of exceptions, to certify and sign the samegif such bill of 
exceptions be true and consistent with what transpired in the cause 
tried before him. 1 Kelly,7. The complaint now made is, that 
the bill of exceptions, which was certified and signed by the 
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Judge of the Superior Court, is not true and consistent with 
what transpired in the cause; but that there is a mistake in re- 
gard to the facts as certified to by him, by means whereof, on 
the argument of the cause before the Supreme Court, the judg- 
ment of the Court below was affirmed. If there was such a 
mistake as is alleged, on the part of the presiding. Judge, the 
parties were rather slow in discovering it. The cause was pre- 
pared for argument and was argued before this Court without 
any complaint as to the alleged mistake. The judgment of 
this Court, in that case, will be found in 9 Geo. Rep. 115. 
The counsel of the parties, and especially the counsel for the 
plaintiff in error, must be presumed to have been familiar with his 
bill of exceptions, both before and at the time of the argument 
before this Court; amd in our judgment, it would be establishing 
a very dangerous precedent, to permit parties to attack or im- 
peach a bill of exceptions, after judgment rendered thereon, 
as the complainant now proposes to do, if there existed no other 
objections to such a remedy. But the 6th section of the Act of 
1845, organizing the Supreme Court of Goorgia, provides the 
appropriate remedy, when the Judge of the Superior Court shall 
refuse to certify a bill of exceptions, when properly tendered; 
that is to say, when a bill of exceptions is tendered to the Judge 
of the Superior Court, which is true and consistent with what has 
transpired in the cause before him. The proceeding now be- 
fore us, seeks to correct the bill of exceptions, the verification of 
which, the law devolves upon the Judge of the Superior Court, 
without making that officer a party or giving him an opportunity 
to be heard in regard to his official conduct. There are, doubt- 
less, many bills of exceptions tendered for the certificate of 
the presiding Judge, in which counsel, in their zeal for the 
cause of their client, may think that officer is mistaken, as to 
what actually transpired before him on the trial of the cause; 
but nevertheless; the law makes the Judge the arbiter to decide 
‘between them, and it affords no jurisdiction to a Court of Equity, 
to interfere and set aside a judgment rendered upon such a bill 
of exceptions ; the more especially, as the party who tendered 
such bill of exceptions, never made any complaint, or took any 
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step to correct it until after the hearing thereon, in the Supreme 
Court. This case is not entitled to the favorable consideration 
of a Court of Equity, for another reason. The present com- 
plainant, in his plea to the original suit, which is part of the re- 
cord before us, alleges, that “the bond, which was the founda- 
tion of the suit, is illegal and void, because given by the ad- 
ministrator of Charles T. England, on a contract of sale of 
the land of his intestate, which was made privately and contra- 
ry tothe Statutes in such cases made and provided, within the 
knowledge of all the parties to said bond, and in fraud of the Statutes 
regulating the sale of intestates’ property.” 

The complainant seeks to be relieved from a judgment found- 
ed ona contract, which, according to his own showing, is in 
violation of the Statutes of this State, amd in contravention 
of public policy. 1 Story’s Eq. 295, §298. Howell, admin- 
istrator, vs. Fountain et al. 3 Kelly, 176.. In every view 
which we have taken of this case, the judgment of the Court be- 
low, sustaining the demurrer and dismissing the complainant’s 
bill, must be affirmed. 





No. 34.—Tue Justices or THE Inrertor Court or PIKE 
County and others, plaintiffs in error, vs. Toe Grirrin AND 
West Port Prank Roap Company, defendants in error. 


[1.]. Equity will not interfere to enjoin a mere trespass: there must be some- 
thing special in the nature of the trespass, to authorize an injunction. 

[2] Equity will enjoin a trespass, where the damages cannot be proven at 
Law, and the remedy is, on that account, inadequate and incomplete. 

[8.] Whether the damage is or not irreparable, is a conclusion of Jaw, which 
the Court draws from the factsand circumstances in regard to the trespass 
set forth in the bill. 


[4.] A bill is filed to enjoin a trespass, and also, to decree specific perfor- 
mance of an agreement: Held, that if the answer swears off the equity 
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as to the agreement, yet admits the trespass, the injunction will not be 
dissolved. 

[5.] {mn a bill for specific performance, and also to enjoin a trespass, the an- 
swer admits the trespass,and in words, denies the agreement set out in 
the bill; admitting, however, the facts, in part, which make up the agree- 
ment, and the facts, in part, which show that it was entered into, upon a : 
motion to dissolve upon the coming in of the answer: Held, that there is y ; 
enough admitted to retain the injunction. ; 


In Equity, in Pike Superior Court. Decided by Judge Srarxe, 
at Chambers, January 8th, 1852. 


_ The bill charges, that the Plank Road Company, by virtue of 
its charter, granted in 1849, had constructed about some thir- 
teen miles of their road, in and through the County of Pike, on 
which they had erected two toll-gates. The bill charges, that 
for the purpose of settling difficulties that had occurred be- 
tween the Justices of the Inferior Court of said County, and 
said Plank Road Company, in consequence of the latter appro- 
priating to their use the public high road, leading from Griffin, 
in said County, tothe Flat Shoals on Flint river, in said County, 
the said Company cut outa road running along and near said 
Plank Road; upon the cutting out of which road, the said 
Justices agreed and consented to dismiss a suit which they had 
instituted against said Company. 

The bill charges, that in violation of said agreement, the said 
Justices, on the 7th day of July, 1851, passed an order, notify- : 
ing the Commissioners of Roads in the districts through which 
said Plank Road runs, that said toll-gates were obstructions 
on the said Flat Shoals road, with the intention of directing 
said Commissioners to remove said toll-gates, under pretence 
of legal authority ; that the commissioners of the 545th District, 
acting under said order, on the day of 1851, cut 
down one of said gates; that the Company had again erected 
said toll-gate, and was apprehensive that the said commissioners, 
acting under the order of said Court, would again cut it down, 

&e. &c. satis tic r 
The prayer of the bill was for an injunction and specific per- 
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formance of the agreement, as charged in the bill, on the part 
of said Court. | 

In their answer, the defendants admit the construction of the 
Plank Road ; they deny that any agreement was ever entered 
into by them, with the said Company, in relation to the latter 
cutting out a new road, along and near said Plank Road. 

They admit that said Road was cut out, as charged in the 
bill, but that the same was hardly passable. 

They admit that the order was passed, as charged in the bill, 
and that the commissioners of the 545th district had proceeded, 
under said order, to remove one of the toll-gates erected by 
said Company ; and that the Company had again erected said’ 
gate ; and that it was their intention, and had given notice to 
have it again taken down, &c. 

The «defendants also filed a demurrer to the bill, alleging that 
there was no equity in the bill, arid that complainants had a 
full and complete remedy at Common Law. 

Upon the coming in of the answer, counsel for defendants 
moved to dissolve the injunction. 

The demurrer and answer were, by consent, heard together. 

Judge Srarxe overruled the motion, and counsel for defend- 
ants excepted. 


Greene & Anyoxp, for plaintiffs in error. 
\ . 
Atrorp & Moors, for defendants in error. | 


By the Court.—Niszet, J. delivering the opinion. 


[1.] The doctrine of injunction to restrain trespass, has been 
so often considered by this Court, that I am under no obliga- 
tion to discuss it. What we have to do in cases of this kind 
now, is to inquire whether they fall within the principles settled. 
_ [2] This case falls within the rule, that when it is impossi- 

ble-for the plaintiff to prove fully his damage at Law, the injunc- 
tion will beallowed. The bill charges, that the Plank Road Com- 
pany had, at the expénse of some thirty thousand dollars, in 
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accordance with the provisions of their charter, constructed a 
Plank Road, for thirteen miles in the direction of West Point, 
from the City of Griffin; and that they had erected upon it, two 
gates for the purpose of collecting tolls ; that a controversy hav- 
ing arisen between the Company and the Justices of the Infe- 
rior Court of Pike County, relative to an alleged violation of 
their charter, in appropriating a public highway of the County, 
for the construction of their road, and asuit pendingin favor 
of said Justices, against said Company, to settle that contro- 
versy—overtures were made by the Company to the Court, for 
an adjustment of the same; that the Court came to terms with 
the Company, and it was agreed between the parties, that if 
the Company would construct a road along the line of the 
Plank Road, for the public use, and would permit the citizens of 
Pike County to travel on and use the Plank Road, free of charge, 
- until said new road was completed, that the Inferior Court would 
abandon their suit and be at peace; that in pursuance of this 
agreement, the Company, in good faith, opened the new road 
along the line of the Plank Road; but that the Inferior Court, 
in violation of their agreement, passed an order, directing the 
Commissioners of the two districts in which the gates were sit- 
uated to remove all obstructions from the public highway, on 
which the Plank Road was built; that the Commissioners of 
Roads, for one of the districts, acting under this order, did cut 
down and remove one of the gates ; that the Company erected 
another gate, and that they had been notified by said Commis- 
sioners, that they would remove it again; that the Road Com- 
missioners of the other district, failing to obey their order and 
remove the other gate, the Inferior Court had threatened to have 
them removed, and that they would put in Commissioners that 
would remove the gate in that district. These are, in sub- 
stance, the charges made in the bill. The complainants, the 
Plank Road Company, aver that the damage done to them is 
ireparable, and pray an injunction against the Inferior Court, 
farther trespassing by removing their toll-gates, and that they - 
be decreed to perform their agreement. A demurrer was filed, 
and overruled by the Court, and the defendants excepted. 
VoL x1 32 
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In the argument, counsel contended that the charge, that the 
damage to the complainants is irreparable, is badly pleaded, in 
this, that the bill does not state how and wherein it will be irre- 
parable; and as the demurrer admits to be true only matters 
that are properly pleaded, this allegation is not to be taken as 
true. The averment, that the injury is irreparable, does not 
make it so, nor is that to be taken as true because it is averred. 

[3.] The irreparability of the injury is a conclusion which 
‘the law draws from the character of the trespass. The char- 
acter of the trespass being exhibited in a statement of the facts 
which constitute it, those facts are admitted to be true by the 
demurrer, and it is for the Court to determine whether it is irre- 
parable. A trespass is irreparable, when, from its nature, it is 
impossible for a Court of Law to make full and complete repa- 
ration m damages. And that is one of the cases in which 
Equity will interpose its preventive power. This is such a case. 
The power is as necessary to the peace and order of society, 
and to the enjoyment of the nght of property, as any that be- 
longs to a Courtof Chancery. It is well understood that Equi- 
ty will not interfere in a case of a mere trespass. As a general 
rule, it leaves the party to his legal remedy. Butif there is any 
thing special in the case—anything which renders the remedy 
at Law impossible or incomplete—impossible, for example, when 
the trespasser is insolvent; or incomplete, when, from its nature, 
it is impossible to prove the damage which grows out of the 
trespass—Chancery will put forth its restrainmg hand, and by a 
decree, compel the wrong-doer to desist. The injury done to 
this Company, is not alone the destruction of their toll-gate. 
If that was all, the value ofthe gate would be the criterion of 
damages; and that being susceptible of proof, a Court of Law 
could give redress. If that were the case, we would dismiss this 
bill. The toll-gates are the authorized means by which the 
Company collects its revenue—the means by which the stock- 
holders are to receive the profits on their money—the means by 
‘ which the grant in their charter is made available. It does 
not matter that there are other means by which they would be 
enabled to collect tolls. It is sufficient, that they believe that 
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gates are the best means for them, and that their charter author- 
izes their use. Whatthen is the injury? It consists im pre- 
venting them from collecting tolls—in realizing the profits which 
their road may make upon the stock—in short, it defeats the 
privileges and immunities of their charter, and nullifies the 
legislative grant. Howis such injury to be proven? Who will 
prove what will be the income of this road for a day, ora week, 
or a year? How could the value of the grant be sworn to by 
any witness? Or, how would it be possible to prove, what 
would be the actual diminution of the tolls, occasioned by @ 
demolition of the toll-gates, for any specified time? It could 
not be done. The remedy at Law would be, for that reason, to 
say the least of it, exceedingly uncertain and incomplete. It is 
clearly a case for an injunction, and the demurrer was very pro- 
perly overruled. 1 Kelly, 7. 5 Ga. 576. 7 Ga. 49. 8 
Ga. 118. A motion was made to dissolve the injunction, after 
the answer came in, upon the ground that the equity was 
sworn off, which the Court disallowed, and the defendants ex- 
cepted. 

f4.] Itis to be remarked that this bill has two phases. It 
seeks an injunction against the ¢respass, and it also seeks a per- 
formance of the agreement. The answer very clearly admits 
the trespass, and all the circumstances upon which the injune- 
tion is asked. If then it denies the equity of the bill, so far as 
the agreement is concerned, Ido not see how the injunction 
can be dissolved. What has the agreement to do with the in- 
junction? If the charges in the bill be true; thatis, if the agree- 
ment was made and violated as stated, then was the trespass 
more aggravated. Butif untrue, if there was no such agree- 
ment, or if it had been kept by the Inferior Court, that is, if 
they had dismissed their suit against this Company; still, there 
would be sufficient ground for the injunction. But aside from 
this view of the matter, the answer does not swear off the 
equity of the bill as to the agreement. In our opinion, if the 
motion had been to dismiss the bill so far as it goes for a de- 
cree on the agreement, we could not sustain it. The answer 
admits enough to retain the bill for a hearing. 
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[5.] It denies, in so many words, that the Inferior Court en- 
tered into any such agreement, it is true. But from what it 
does admit, itis obvious that this is only the conclusion which 
they arrive at, as to what acts on the part of the Court, would 
amount to. the making of an agreement. They say that two 
of the directors, not having authority from the Company, to 
close any agreement with them, suggested to three of the In- 
ferior Court, that some arrangement of the controversy be 
made, and requested them to make a proposition ; and that they 
did propose, in writing, to settle the difficulty upon the terms 
stated in the bill. The record shows that this written propo- 
sition, signed by three of the Court, was of file in the office of 
the Clerk of the Inferior Court. They deny that there was any 
acceptance of this proposition by the Company, and if accepted, 
that they had any notice of it; but at the same time, they admit 
that the Company did proceed to act upon it, and did construct 
the new road, which was free to the public ; and they also admit 
that whilst constructing the new road, they did open their gates to 
the people of Pike. It is also true, that they say that this new 
road was not a good one; and in their answer they deny that 
the Company has any right, under their charter, to locate their 
road in the manner they did, upon the old highway. The amount 
of all which is this: they, in words, deny, out and out, the 
agreement; but state factsenough to amount to such an ad- 
mission of the charges in the bill, as must, in our judgment, 
carry the cause toa hearing. Whether the complainants will 
get a decree, when the cause is heard, is a different question— 
whether they would be entitled to one.on this answer alone, is 
also a different question, upon which it is not our province to ex- 
press an opinion. The Reporter’s brief not being very full as 
to the answer, my statements are,in part, taken from the an- 
swer itself. 

Let the judgment be affirmed. 
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No. 35.—Tuomas Grapy, plaintiff in error, vs. Tae State oF 
Georei, defendant in error. 


[1.] The attempt to procure a slave to commit a crime or misdemeanor, under 
the amendatory Act of 22d February, 1850, means an offence which, if 
committed, would constitute a crime or misdemeanor in a free white 
person. 

[2.] Negro testimony is inadmissible against a free white person. It is com- 

petent, however, to state that certain acts were done, in consequence of in- 
formation received from a negro. 


[3.] It isnot only the privilege of the Court, but its solemn duty, to inter- 
rupt counsel, when misstating the testimony to the Jury. 


[4.] Whether or not the venue be properly laid in a bill of indictment, when 
the facts are not disputed, is a question of law for the Court. 


[5.] When a party is convicted upon a capital charge, it is proper to ask if 
he has any thing tosay why judgment of death should not be pronounced 
on him. But in minor felonies, the omission of this ceremony, will not be 
a sufficient ground for reversing the judgment ; provided it appears that 
the prisoner and his counsel were both in Court, when the sentence was 
pronounced, and urged nothing in arrest of judgment, or in mitigation of 
defendant’s guilt. 


Indictment, in Troup Superior Court. Tried before Judge 
Hit, November adjourned Term, 1851. 


At the November adjourned Term, 1851, of Troup Superior 
Court, Thomas Grady was placed upon trial, onan indictment 
for “an attempt to procure a slave to commit a crime.” 

The facts, as disclosed by the evidence, were these: On the 
night of the 12th of July, 1851, in the County of Troup, the de- 
fendant was heard counselling and advising a negro slave, named 
James, the property of Robert O. Moreland, of Meriwether Coun- 
ty, to induce and carry away to some free State, two negro slaves, 
to wit: “Fed and Adam,” the property of said Moreland. 

On the trial, counsel for defendant moved to quash the in- 
dictment, on the ground that the offence charged in the bill of 
indictment was not a crime, under the Statute. 


Which motion the Court overruled, and counsel for defendant 
excepted. 








254 SUPREME COURT OF GEORGIA. 








~ Grady vs. The Stateof Georgia. 





In the progress of the trial, Robert O. Moreland was introduced 
on the part of the State, and testified to the sayings of the negro 
boy “ Jim.” ; 

To which no objection was made by counsel for defendant, 
at the time, but the same was taken as a ground in this bill of 
exceptions, and the admission of the evidence assigned as error. 

The evidence was closed, and while counsel for the defendant 
was commenting upon the same, before the Jury, the Court in- 
terrapted him and required him, “to read on further, and he 
would see that the witness did not say what he was attempting 
to make it appear that the witness did say, from that portion of 
the testimony counsel had read,” which fact counsel, on reading 
through the testimony, admitted, but excepted to the conduct of 
the Court in interrupting him. 

Counsel for defendant requested the Court to charge the Jury, 
“that if the act to be performed by the boy Jim, was to be per- 
formed in Meriwether or any other County outside of Troup 
County, that they were bound to acquit the prisoner on the in- 
dictment.” 

Which charge the Court refused to give, but did charge the 
Jury “ that the ‘ venue’ was properly laid in Troup County.” 

To which refusal and charge, counsel for defendant excepted. 

The Jury found the defendant guilty, and the Court sentenced 
him to four years’ imprisonment in the penitentiary, without eall- 
ing on the defendant, (he and his counsel both being present) to 
know “if he had any thing to say why sentence of the law 
should not be pronounced upon him.” 

And counsel for defendant exeepted, and upon these several 
exceptions assigned error. 


Joux L. Sreruens, for plaintiff in error. 

Sor. Genera, for defendant in error. 

By the Court.—Lumpxiy, J. delivermg the opinion. 

[1.] The first error complained of is, the refusal by the Court, 
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to dismiss the indictment, on the ground that it charged no of. 
fence. 


The Act of 1850 declares, “ that if any free white person shall 
attempt to procure a slave to commit a crime, by counsel, persua- 
sion, bribery, force or other means, he shall be presented for such 
attempt, and if found guilty, shall incur the same punishment as 
if such free white person had attempted to commit the same 
crime, which he attempted to procure the slave to commit.” 
New Digest, 780, 781. 

The offence charged in the indictment is, “that Thomas 
Grady, the defendant, did attempt, by counsel and persuasion, to 
procure a negro man slave, by the name of Jim, the property of 
Robert O. Moreland, feloniously to take, steal and carry away, 
two negroes. Fed and Adam, the properiy of said Moreland,” &e. 
And inasmuch as it is no crime, for one slave to steal another, 
it is sisted, that to procure it to be done, by a white man, is no 
offence, under the Statute. But we apprehend, that the intention 
of the Act, is notto make punishable attempts to perpetrate acts, 
which if consummated, would bea crime in a slave, but acrime 
in a_ freeman. 

The design of the Legislature in the passage of this law, and 
the previous Act of 1838, of which it is amendatory, was to 
make the white man responsible directly, for crimes committed 
or attempted, through the agency of negroes, and to substitute 
the principal inthe place of the subaltern. The proper inquiry 
therefore is, not whether, if the attempt had succeeded, it would 
have constituted an offence by the slave, but whether it would 
have been an offence, in the free white person, it having been done 
by a subordinate, through his counsel and procurement. 

The very language of the law, isa key to unlock its meaning. 
Its speaks of an attempt to procure a slave to commit a crime; 
but if the stealing of negroes, is not a crime by a slave, but is 
by a white man, then the Statute, ex vi termim, refers to such acts 
only as are by law, criminal in white men. 

Moreover, the construction contended for, would present this 
striking anomaly. An attempt to commit a rape by a slave on 


a free white female, is punished with death. Vew Digest, 987. 
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The same offence by a free white man, is punished by imprison- 
ment at labor in the penitentiary, for a term not less than one 
year, nor longer than five years. JVew Digest,789. And yet 
the Act under consideration provides, that if the accused be 
found guilty, he shall incur the same punishment as if the free 
white person had attempted to commit the crime, which he at- 
tempted to procure the slave to commit. If the interpretation 
given to the Statute by the prisoner’s counsel be correct, the of- 
fence of attempting to procure a slave to commit a rape on a free 
white female, would be capitally punished, such being the pen- 
alty annexed to the crime, if committed by a slave. Whereas 
the Legislature has expressly enacted that this offence, by a free 
white citizen, shall be punished only by imprisonment for a lim- 
ited period at labor in the penitentiary. 

Our conclusion is, that the crimes or misdemeanors spoken of 
in the Act of 1850, are such as may be committed only by a 
free white citizen. 

[2.] The next error complained of, is in permitting the say- 
ings of the negro Jim, to Robert O. Moreland, to go to the Jury 
in evidence. The witness testified that the negro told him that 
he was to meet a white man, at a certain place that night, with- 
out mentioning any name, and it seems from a previous portion 
of the testimony, that it was this information which induced the 
prosecutor, in company with others, to waylay the prisoner. 

Having on two recent occasions, made known the views of 
the Court, upon this species of proof, namely, in Berry vs. 
The State, decided at Gainesville in October last, and Whaley 
vs. The State, decided at Columbus during the late January 
term, we deem it unnecessary to reiterate a third time opinions 
so deliberately and repeatedly expressed ; especially as it ap- 
pears from the record before us, that no objection was made to 
the testimony during the progress of the trial. The admission of 
illegal testimony will not sustain a writ of error to this Court, 
unless objected to, at the time of its introduction, or on the ar- 
gument of the case.9 Geo. Rep. 9. 1b. 121. 

[3.] The third exception is, that counsel for the prisoner was in- 
terrupted by the Court, while commenting upon the evidence be- 
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fore the Jury, and told to read the whole of the testimony through, 
and he would discover that he was misrepresenting the witness ; 
and he admitted upon further examination, that such was the 
fact. If this be so, it was not only the privilege of the Court, but 
its solemn duty, not to suffer the proof to be perverted, either 
intentionally or through inadvertence. 

[4.] The next assignment of errors is, that the Court charged 
the Jury, that the venue was properly laid in Troup County. 
This opinion was elicited by a request, made by the attorney of 
the defendant, that the Court would charge the Jury, that if the 
act to be performed by the boy Jim, was to be done in Meri- 
wether or any other County out of Troup, that they were bound 
to acquit the prisoner. The Court, in response to this request, 
instructed the Jury, as before stated, that the venue was properly 
laid in Troup County; and so we think; there the conspirators 
met and the scheme was concocted. There it was agreed be- 
tween the prisoner and Jim, that for twenty dollars, Jim was to 
induce the other two negroes to escape and accompany Grady to 
Boston or some free State. It was from Troup, that Jim was de- 
spatched to confer with the other two slaves, and to make all the 
preliminary arrangements; and they were to meet the plaintiff 
in error in Troup, preparatory to their final exode. It was from 
Troup, that the directions were communicated to them, “to get 
their master’s money, and to cut the damned old rascal’s throat, 
if they could not obtain it otherwise.” And it was here the de- 
fendant waited and watched for the return of his messenger, 
from this embassy of love and good will to man! 

[5.] The only remaining ground is, that the Court sentenced 
the accused, without calling on him to know whether he had 
any thing to say why judgment should not be awarded against 
him. 

We believe the law to be, and such is the practice, in case the 
defendant be found guilty upon a capital charge, for the prisoner 
to be present, not only at the rendition of the verdict, but that 
immediately or at a convenient time soon after, he should be 
asked by the Court, if he has any thing to offer, why judgment 
should not be pronounced against him. And in some early 

voL x1 33 
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cases it was held, that if judgment be given on an indictment, 
without a demand of what the party had to say, it is erroneous. 
3 Mod. 265. 8 Ib. 26. 12 1b.51, 95, 312. 1 Ld. Ray. 408. 
1 Shann. 181. 1 Sid. 85. Co. Ent. 358. 2 Hale, 217. 3 
Com. Dig. 513. 2 Hawk P. C. 438. And that even in 
clergiable offences, the ceremony was considered indispensably 
necessary, that the defendant should be asked by the Court or 
the Clerk, if he had anything to say why judgment of death 
should not be pronounced on him. 3 Salk. 358. Comb, 144. 

According to the modern practice, however, this omission in 
minor felonies, will not be material, provided the defendant has not 
been deprived of an opportunity of moving in arrest of judgment, 
or any other legal right, to which he is entitled: Here, it is con- 
ceded on the record, that both the prisoner and his counsel were 
present in Court, when the judgment was pronounced; that 
nothing was urged against the legality of his conviction or in 
mitigation of his conduct. Under these circumstances, we do 
not think, that the omission of this form, is a sufficient ground 
for the reversal of the judgment. 

Seeing no error in the proceedings of the Court below, we di- 


rect the judgment to be affirmed. 








No. 36.—W. B. Scorr, administrator, &c. plaintiff in error, vs. 
Joun Happock and Wife, defendants. 


{1.] Where a guardian had been appointed for two orphan children, and in 
returning to the Court. of Ordinary a schedule of their property, in which 
a certain slave, bythe nameof Harry, was returned as a part of ther 
estate, and was hired out as their property, and annual returns thereof 
made to the Court of Ordinary, for ten consecutive years, by such guar- 
dian: Held, in a suit by one of the orphans, after her intermarriage, for 
her share of said slave Harry and his hire, against such guardian, that 
he was estopped, on the ground of public policy and good faith, from 
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denying the title of the orphans to the slave in question, and showing an 
independent title thereto in himself, anéerior to hisappointment as guardian: 

[2.] The Statute of Limitations |. s uotrun against a direct or express 
trust, so long as the trust continues and is acknowledged to;be a continu- 
ing, subsisting trust ; but when the trust is denied by the trustee, and he 
claims to hold the trust funds or the trust property as his own, adversely 
to his cestwi que trust, the latter having knowledge of that fact, the Sta- 
tute will begin to run in favor of such trustee, from the time of such ad- 
verse claim or possession. 

[3.] Where there are two or more co-existing disabilities in the same person, 
at the time the cause of action accrues, as infancy and coverture, the 
Statute of Limitations does not run until both or all are removed. 

[4.] But where there exists but one disability, at the time the cause of action 
acerues, other disabilities, arising afterwards, cannot be tacked to the 
first disability, so as to prevent the operation of the Statute of Limitations. 

[5.] Disabilities which bring a person within the exceptions of the Statute, 
cannot be piled one upon another, soasto defeat its operations; bnt a party 
claiming the benefit of the proviso in the Statute, ean only claim the ben- 
efit of the disability which existed when the cause of action accrued. 

[6.] Where a bill was filed by husband and wife, to recover the property of 
the wife in the hands of her guardian, the latter having repudiated the 
trust and claimed the property as his own, such adverse claim of the 
guardian being asserted during the coverture, and after the wife was twen- 
ty-one yearsof age: Held, that the wife was protected from the operation 
of the Statute of Limitations, she being a feme covert at the time the 
cause of action accrued. 


In Equity, in Crawford Superior Court. Tried before Judge 
SrarkE, August Term, 1851. 


The bill charges, that Willis S. Scott was appointed guardian 
of John F’. and Cynthia Prosser, minors of John Prosser, in the 
year 1821. His first return was made in 1822, in which he 
charges himself with a negra boy named Harry, the subject of 
the suit, and also for his hire. For ten consecutive years, he 
continued in his returns to account for the hire of the boy. 
His last return was made in 1831. Cynthia Prosser was born 
some time in the year 1816, and was married’to John Had- 
dock in 1835. On the 5th of January, 1836, Haddock had a 
partial settlement with Scott, as his wife’s guardian, giving him 
a receipt forthe articles turned over, and releasing him from 
all further claim, as such guardian, except as to the interest in 
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the boy Harry. Willis S. Scott subsequently died, and Willis 
B. Scott was appointed administrator on his estate. 

The bill prays that defendant may come to an account 
and settlement with complainants, as the administrator of Willis 
S. Scott, deceased. 

The defence set up by the answer, was the Statute of Limi- 
tations ; and also, that the negro boy, Harry, was the property 
of Willis S. Scott, acquired by his intermarriage with the mother 
of Cynthia Haddock, one of the complainants, who became the 
owner of the slave by purchase, subsequent to the death of her 
first husband, and prior to her intermarriage with defendant’s 
intestate ; and that he was only returned by Scott, as guardian, 
as the property of John Prosser’s orphans, to prevent his sei- 
zure and sale under executions outstanding against said Scott. 

On the trial, evidence was offered by the defendant to sustain 
this last plea, which was repelled by the Court, and defendant, 
by his counsel, excepted. 

The defendant read in evidence, a bill filed by complainants 
against Willis S. Scott, returnable to August Term, 1838, of 
Crawford Superior Court, for the recovery of the same proper- 
ty embraced in the present bill, which was answered on the 
20th July, 1839, by Willis S. Scott, and the same defence as to 
the title of the boy, Harry, pleaded ; which bill was dismissed at 
the August Term, 1842. 

Counsel for defendant requested the Court to charge the Jury, 
“that if the bill fled in 1838, and dismissed in 1842, was for 
the same property, and that more than four years had elapsed 
from the dismissal of said bill to the commencement of the 
present suit, that there was such an adverse holding on the part 
of Willis S. Scott, as to constitute a point from which the Sta- 
tute of Limitations commenced to run, and that complainants 
were barred of their right of action; which charge the Court 
refused to give, but did charge, “that in his opinion, the right 
of action did not accrue until Willis S. Scott asserted a right 
to the property, and gave complainants notice of the same; 
and that if Mrs. Haddock was then a married woman and of 
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full age, the defendantis not protected by the Statute of Limi- 


tations.” 
To which, counsel for defendant excepted, and upon these ex- 
ceptions have assigned error. 


Por & Nisset, Srusss & Lester and Cutvernouse for 
plaintiff in error. 


Haut & Hunter, for defendants. 
By the Court—Warner, J. delivering the opinion. 


[1.] The first assignment of error which we shall notice, is 
the rejection by the Court below, of the bill of sale offered by the 
defendant, to show that the slave, Harry, never was the proper- 
ty of the orphans of John Prosser, but the property of Willis 
S. Scott, acquired by virtue of his intermarriage with the moth- 
er of Mrs. Haddock, one of the complainants. The record 
shows, that Willis S. Scott was appointed guardian of John F. 
and Cynthia Prosser, orphan children of John Prosser, deceased, 
by the Court of Ordinary of Jones County, in the year 1821. 
In his first return made after his appointment as such guardian, 
a schedule of the property belonging to his wards was rendered 
to the Court of Ordinary, upon oath, in which the slave, Harry, 
is included as a portion of their property ; and he continued to 
charge himself as their guardian, with the hire of said slave, in 
his returns to the Court, for ten consecutive years. 

The bill of sale, offered in evidence, was made by Sally Whit- 
worth, to Mrs. Prosser while she was a widow, and before her 
intermarriage with Willis S. Scott, which conveyed the boy 
Harry to her. Now, Scott, the administrator, says, in his an- 
swer to the bill filed by Haddock and wife (the latter of whom 
is one of the orphans of John Prosser) for her share of the 
slave, Harry, and his hire, that it is true Willis S. Scott did 
return the slave, Harry, to the Court of Ordinary as the proper- 
ty of the orphans, forthe purpose, and with the design, of pre- 
venting the slave, Harry, from being seized and sold under .ex- 
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ecutions then existing against Willis S. Scott, as his property, 
he having acquired a title thereto, by virtue of his intermar- 
riage with Mrs. Prosser, to whom the slave had been previously 
conveyed by Sally Whitworth. The question is, could the de- 
fendant’s intestate, Willis S. Scott, if now in life, be permitted 
to shew, as against the complainants, that the slave, Harry, was 
not their property, but his individual property, in the face of his 
solemn admissions to the contrary, made in his returns to the 
Court of Ordinary, as before stated? We are of the opinion 
that he could not; and consequently that his administrator is 
in no better condition. He would be estopped, on the ground 
of public policy and good faith, from repudiating his solemn 
acts and admissions, so repeatedly made in the course of the 
judicial proceedings had in the Court of Ordinary in relation to 
that fact. 1 Greenleaf’s Ev. 249, §§207, 208. Quick and Wife 
vs. Staines, 1 Bos. & Puller, 293. 

[2.] The next and main ground of error insisted on is, that 
the Court below refused to give to the Jury the instruction ask- 
ed in regard to the Statute of Limitations, and in charging 
them that the complainants were not barred by the Statute. 
It appears from the record, that Cynthia Haddock (formerly 
Cynthia Prosser) was born in 1816, and was married in 1835, be- 
ing under twenty-one years of age at the time of her marriage. 
In 1836, Haddock and his wife, Cynthia, filed a bill against 
Willis S. Scott, her guardian, for her share of the slave, Harry, 
and his hire. In July, 1839, Scott answered the bill, in which 
he claimed the slave as his own, and denied the right and title 
of the complainants thereto. The bill filed by Haddock and 
wife in 1836, was dismissed in August, 1842. The present 
bill was filed in 1848 against Willis B. Scott, the administrator 
of Willis S. Scott, the latter having died intestate. 

The instruction asked of the Court below to the Jury, by the 
counsel for the administrator, assumes the position, that the 
Statute of Limitations commenced running in favor of the in- 
testate, from the time of filing his answer to the first bill, in 
July, 1839, at which time he claimed the slave, Harry, as his 
own property and denied the title of his cestui que trust ; that the 
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answer of the intestate, to the complainants’ bill, asserted an 
adverse title to the property in controversy, of which his cestut 
que trust had knowledge, and more than four years having elapsed 
from the time of such adverse holding of the property,, to the 
time of the commencement of the present suit, the complainants’ 
right to maintain the same, was barred by the Statute. 

The instruction asked, the Court refused to give to the Jury; 
but instructed them “that the nght of action did not accrue 
until Willis S. Scott asserted a right tothe property, and gave 
complainants notice of the same ; and thatif Mrs. Haddock was 
then a married woman, and_ of full age, the defendant is not 
protected by the Statute of Limitations.” In view of the facts 
of this case, there was no errorin the Court below, in refusing 
the instructions asked, or in that which was given to the Jury. 

The possession by Scott of the slave, Harry, was consistent 
with the title of his cestwt que trust, until July, 1839, when he 
repudiated the trust, and claimed to hold the property as his 
own, adverse to their title. The Statute then did not commence to 
* run, according to the general rule, in favor of the uitestate, un- 
til July, 1839, when he repudiated the trust. Mrs. Haddock was 
an infant at the time of her marriage, and continued a feme 
covert, until the repudiation of the trust by the trustee, in 1839. 

[3.] The question has been discussed, particularly by the coun- 
sel for the plaintiff in error, whether cumulative disabilities, as in- 
fancy and coverture, can be tacked together, so as to operate 
as a bar to the Statute, until both disabilities shall be removed. 
The rule in relation to that question, we understand to be, 
that where there are several co-existing disabilities in the 
same person, at the time the right of action accrues, he or she 
is not required to sue, in order to avoid the operation of the 
Statute, until ald are removed. If, for example, as im this case, 
at the time of the repudiation of the trust by Scott, the trustee, 
Mrs. Haddock had been an infant and a feme covert, the Statute 
would not have commenced to run against her until both disa- 
bilities had been removed ; for the reason, that both disabilities 
existed at the time the cause of action accrued. 

[4.] Butif, at the time of the repudiation of the trust by 
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Scott, the disability of infancy only, had existed, the subsequent 
disability of coverture could not be tacked to that of infancy, 
so as to prevent the operation of the Statute, until both were re- 
moved; for the reason, that at the time the cause of action accrued, 
there was only one disability which existed, to have prevented 
an immediate institution of the suit. 

[5.] Disabilities which bring a person within the exceptions 
of the Statute, cannot be piled one upon another, so as to defeat 
its operation ; but a party claiming the benefit of the proviso in 
the Statute, can only claim the benefit of the disability eaisting 
when the right of action first accrued. Mercer vs. Selden, 1 How- 
ard’s U. S. Rep. 37. Angel on Lim. 209, 522. Demarest vs. 
Wynkoop, 3 Johns. Ch. Rep. 129. Eager vs. The Commonwealth, 
4 Mass. Rep. 182. 

[6.] In this case, however, it will be observed that it is not 
necessary for the complainants to tack the two disabilities to- 
gether, to avoid the operation of the Statute, inasmuch as the 
Statute did not commence running until 1839, at which period 
the trustee asserted his adverse claim to the property. At the’ 
time of the assertion of the adverse claim tothe property, in 
1839, by the trustee, against his cestui que trusts, Mrs. Haddock 
was twenty-one years of age, and a feme covert. At the time the 
Statute commenced running in favor of the trustee, against his 
cestut que trust, there existed, in fact, but one disability, that of 
coverture. Mrs. Haddock, therefore, being a feme covert at the 
time of the accrual of the cause of action in 1839, (that being 
the period from which the Statute would have commenced run- 
ning, according to the general rule,) she is within the exception 
which is made by the 2d section of the Act of 1806, and is 
protected from the operation of the Statute of Limitations. 
Prince, 577. Flynt and Wife vs. Hatchett, 9 Ga. Rep. 328. 

The case of Keaton vs. Greenwood, (8 Ga. Rep. 97,) is cited 
by the plaintiffin error, as an authority in his favor. The gen- 
eral principles settled in that case, in regard to the application of 
the Statute of Limitations to trustees and cestui que trusts, we 
now re-affirm, as we didin Morgan vs. Morgan, 10 Ga. Rep. 297. 

We do not, however, hold with the Court below in its charge 
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to the Jury, that it-was incumbent on the trustee to have given 
notice to the cestui que trust, that he held and claimed the trust 
property, adversely to their title; but we maintain the doctrine 
asserted by the Supreme Court of the U. States, in Yeller’s Lessee 
vs. Eckert et al. that the Statute does not begin to run until the 
possession of the trustee—before consistent with the title of 
the real owner—becomes adverse, tortious and wrongful, by the 
disloyal acts of the trustee, which must be open, continued and 
notorious, so as to preclude all doubt as to the character of the 
holding of the property, or the want of knowledge on the part of 
the cestui que trusts. 4 Howard’s Rep. 296. According to the 
facts of this case, as made by the record, and the legal princi- 
ples applicable thereto, the judgment of the Court below must 
stand affirmed. 

















No. 37.—Joun P. Evans, plaintiff in error, vs Joun L.: BircE, 
defendant in error. 







[1.] A fact which has been directly tried, and decided by a Court of com- 
petent jurisdiction, cannot be contested again between the same parties or 
their privies in the same or any other Court. A judgment of a Court of 
Law, or a decree in Chancery, is an estoppel to the parties thereto and 
their privies, if it relates to the same subject-matter, and decides the ques- 
tion now in issue. But if that question came colJaterally before the Court 
and was only incidentally considered, the judgment or decree is no estop- 
pel. Whether the question now in issue was embraced in the judgment or 
decree, cannot be ascertained by inference, or by arguing from the judg- 
ment or decree. 

[2.] Quere: Whether an estoppel by judgment or decree, should not in this 

State be specially pleaded ? 














Ejectment, in Bibb Superior Court. Tried before Judge 
Starke, July Term, 1851. 
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This was an action of ejectment, brought by John P. Evans 
against John L. Birge, returnable to November Term, 1847, of 
Bibb Superior Court, for the recovery of several lots of land, near 
the City of Macon, constituting a part of what is known-as the 
“Macon reserve ;” among them, lots 74 and 79, the subject- 
matter really in dispute. 

On the 16th day of December, 1848, Birge enjoined the ac- 
tion of ejectment by bill in Equity. 

At the July Term, 1851, the action of ejectment and the bill 
were tried together. In the progress of the trial, Judge Starke 
dismissed the bill, on the ground that complainant had an ade- 
quate Common Law remedy. . 

Plaintiff in ejectment gave in evidence, the plot and grant 
from the State of Georgia to Samuel H. Fay, for said lots, and 
also a deed to hinself. 

The defendant in ejectment, then gave in evidence a bill in 
Equity, filed by the plaintiff in ejectment, in 1842, against one 
Alexander R. McLaughlin 

This bill alleged that McLaughlin as the friend of complain- 
ant, in 1839 and 1840, advanced a large amount of money, in 
satisfaction of outstanding /i. fas. against complainant, took a 
transfer of said fi. fas. and also the notes of complainant ; that 
said notes were renewed during the year 1840, at the end of 
every sixty days, at a large and usurious rate of interest; that 
the land known as the “Fay place” and belonging to complain- 
ant, was finally sold under and by virtue of said fi. fas. on the 
6th day of July, 1841, when McLaughlin purchased the same 
at $3100. The bill alleged that complainant had paid off the 
principal and legal interest advanced on said fi. fas. by Mc- 
Laughlin, with property exclusive of the “ Fay place.” 

By an amendment to his bill, complainant charged that the 
“Fay place,” was again sold in January, 1842, under a mort- 
gage ji. fa.in favor of Samuel H. Fay, against complainant. 
At this sale J. J. Gresham, Esq. became the purchaser, as the 
attorney of the plaintiff in fi. fa. with the understanding that he 
was to convey the same to McLaughlin. 

To the bill McLaughlin filed his answer, which together with the 
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verdict of the Jury, and the decree of the Court on said bill and 
answer, was read to the Jury, which was as follows: ‘‘ We the 
Jury find and decree that the defendant, Alexander R. McLaugh- 
lin, deliver up to the complainant all the notes he now holds 
against the complainant, John P. Evans, and we decree that all 
the executions mentioned in the bill, and which are held by 
McLaughlin, be entered satisfied ; that the defendant McLaughlin 
pay $348, on the elder ji. fas. now claiming the money in the 
Sheriffs hands, and find for the complainant Evans, $29 77 cts. 
with the cost of suit to be paid by the defendant.” 

Plaintiff in ejectment then offered in evidence, a file of the 
“Macon Messenger,” a paper published in the City of Macon, 
for the purpose of showing the illegality of the sale of lots 74 
and 79, under the mortgage ji. fa. in favor of Fay, the same 
not having been advertised according to law. 

Counsel. for defendant objected to the evidence. 

The Court sustained the objection, and repelled the evidence, 
on the ground “ that the legal title to said land was out of Evans ; 
that his admission in his original and amended bill against Mc- 
Laughlin, and the answer of McLaughlin thereto, and the judg- 
ment of the Court upon the demurrer of John J. Gresham to 
said original and amended bill, and the verdict of the Jury, and 
the decree of the Court, on said original and amended bill, to- 
gether with the fi. fas. showed the title out of Evans, and worked 
an estoppel against him, as to all of said land.” 

To which ruling of the Court, counsel for plaintiff in eject- 
ment excepted. 









































Coxe and Stusss & Lester, for plaintiff in error. 






RutuerrorD, Baitey & Hines, for defendant. 






By the Court.—Niszet, J. delivering the opinion. 





[1.] The question made for our consideration in this case is 
single, but rather difficult to come at.. , The plaintiff below had 
given in evidence certain deeds for the land in question, known 
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as the Fay Place, amounting to some seven hundred acres, and 
composed of a number of fractional lots on the east branch of 
the Ocmulgee. The defendant, it seems, had filed a bill to aid 
his defence in the ejectment, to which the plaintiff, Evans, had 
answered, and which bill by consent was also on trial. The 
pleadings in that bill had been read to the Jury. The defend- 
ant below had also read in evidence a bill, some years ago filed 
by the plaintiff Evans, against one 4. R. McLaughlin and 
one John J. Gresham, together with McLaughlin’s answer 
thereto, a demurrer to the same filed by Gresham with the judg- 
ment of the Court sustaining the demurrer, and the verdict and 
decree rendered in the case. At this stage of the trial, the plain- 
tiff in ejectment, Evans, tendered in evidence a file of the Macon 
Messenger newspaper, for the purpose of proving that a sale of 
the land in question under a mortgage (fi. fa. in favor of Fay, 
and under which sale, (but not under that alone) the defendant 
Birge claimed title, was illegal, because not advertised accord- 
ing to law. ‘This evidence was objected to, on the ground that 
the bill filed by Evans against McLaughlin and Gresham, with Mc- 
Laughlin’s answer, the demurrer to said bill filed by Gresham, and 
the judgment on that demurrer, and the verdict of the Jury, 
and the decree of the Court thereon, showed title out of him, 
Evans, and he was thereby estopped. The Court repelled the 
evidence, on the grounds taken in the objection; that is, the 
Court held that the record of the bill filed by Evans against Mc- 
Laughlin and Gresham, showed title out of the plaintiff, Evans, and 
he was thereby estopped from asserting title to the lands. To 
this decision the counsel for plaintiff, Evans, excepted, and there 
submitted to a verdict. The question therefore is this, was 
Evans estopped by the proceedings had on the bill filed against 
McLaughlin and Gresham. To determine it intelligibly, a full 
statement of what that record contains and what judgments were 
rendered therein, and of the relation which these parties sustain 
to the parties in that cause, seems to be indispensable. Omitting 
a voluminous mass of irrelevant matter, it seems that Evans was 
the owner of this Fay tract of land, having bought it of Mr. How- 
ard Fay and executed to him a mortgage for the purchase money, 
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a part of the purchase money for which, say $5,000, was unpaid’; 
that he became otherwise deeply involved, and judgments to a 
large amount were procured against him in favor of a Mrs. 
Johnston and divers others. Being pressed for the payment of 
the executions issued on these judgments, he applied to Mc- 
Laughlin for aid, who bought the judgments, and took control 
of the executions, and at the same time took the notes of Ewans, 
for the sums advanced by him, as collateral security, with inter- 
est, varying, from the rate of forty-eight to sixty per centum. 
These notes were renewed at these rates, from time to time; 
and during which time, Evans sold to him a large amount of 
property, consisting of ‘Town lots, negroes, &c. at stipulated 
prices (all of which is specially stated in the bill) in payment of 
the money thus loaned to him (Evans.) McLaughlin becoming 
dissatisfied with the condition of things, in 1841, caused the 
Fay plantation to be levied on by the Johnston and other ji. fas. 
against Evans, which he had bought, and it was advertised for 
sale, subject to the Fay mortgage, in July 1841. Evans threaten- 
ing to interpose some obstacles to the sale, he and McLaughlin 
agreed that McLaughlin should buy the land, and give Evans all 
the benefit of a cash sale of it, which he (Evans) might be able 
to effect within twelve months, after paying to him, McLaughlin, 
the principal and legal interest of his advances, with attorney’s 
fees. Evans, in his bill, insists that he was also to have possession 
for twelve months, which McLaughlin denies, but says he was 
only to be permitted to gather his crop. Difficulties arising be- 
tween them about the possession, Evans attorned to McLaughlin. 
McLaughlin bid off the land at.the sale for $3100, and took a 
deed. from the Sheriff, but paid no money, Evans remaining in 
possession. As to this agreement, Evans charges its violation by 
McLaughlin, he having caused the lands again to be levied on, 
by one or more of the executions which he had bought and 
which he had transferred to one Moses Baldwin, and in seeking 
to turn him out of his possession. McLaughlin in his answer, 
denies that he got a title to the lands by this purchase, inasmuch 
as he did not pay the bid of $3100, and never got possession, 
and insists that he should not be held to account to Evans for 
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that sum. An interlude in this litigious dramais this: After 
the sale of the lands, as stated to McLaughlin, they were levied 
on and sold as his property, under an execution against him, 
and were bought by one Thomas Brown, who sold to thede- 
fendant, Birge; and here let it be noticed that though Brown, 
who bought the land at Sherifi’s sale, under execution against 
McLaughkin, Birge claims to be in privity with McLaughlin, and 
by reason of that privity, also claims the benefit of estoppel 
against Evans. But more of this hereafter. Afterwards, still the 
Fay mortgage being foreclosed, these lands were brought to sale 
under the mortgage fi. fa. Mr. Gresham, who was the attorney, 
for the mortgagees, bought them for $5,000, and took the Sheriff’s 
deed in his name, coming into an agreement with McLaughlin that 
he should have the land, upon his paying the purchase money. 
It appears that one of the lots of land embraced in the Fay Place, 
Vo. 79, I believe, was not named in the rule nisi for foreclosure, 
and in Wo. 74, I believe, was not specified in the rule absolute, 
or inthe mortgage /i. fa. or in the Sheriff’s deed to Gresham. 
Gresham sold to one Armstrong, he to Thomas Brown, and he as 
before stated, to the defendant Birge. Gresham was made a par- 
ty to Evans,.bill, and that bill avers the illegality of the mort- 
gage sale. Gresham demurred to the bill, and the demurrer as 
to him was sustained, upon the grounds that the Sheriff was legal- 
ly authorized to sell under the mortgage fi. fa. and that the com- 
plainant, Evans, had not tendered to him the amount of the purchase 
money. Possession of the premises being demanded, under the 
mortgage sale, this same bill was filed to enjoin it, in which the 
transactions already detailed are charged; in which, farther, the 
complainant Evans claims that his transactions with McLaughlin, 
be purged of all usury ; that he come to a fair accounting ; that he, 
Evans, has paid him more than the amount of the principal and 
legal interest of the money borrowed from him; that his notes to 
McLaughlin be delivered up and cancelled, and the executions 
against him bought by McLaughlin be decreed to be satisfied, 
In his answer, McLaughlin denies that he has been paid his 
principal and legal interest; controverts the statements in the bill 
as to the prices at which the property transferred to him by 
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Evans was to be taken; .insists that that property should be 
charged. against him at its actual value, and exhibits a balance 
of principal and lawful interest against Evans of some $4,000. 
Upon the trial, the Jury decreed as follows: “We the Jury find 
and decree, that the defendant, Alexander R. McLaughlin, deliver 
up to the complainant all the notes he now holds against the 
complainant, John P. Evans, and we decree that all the execu- 
tions mentioned in the bill, and which are held by McLaughlin, 
be entered satisfied ; thatthe defendant, McLaughlin, pay $348, 
on the older ff. fas. now claiming the money in the Sheriff’s 
hands, and find for the complainant, Evans, $29 77 cents, with 
the costs of suit to be paid by the defendant.” 

The decree of the Court was entered up in pursuance of the 
verdict. 

The decision of the Court is founded on the admission of 
Evans in these pleadings, and judgments of the Court rendered 
on Mr. Giresham’s demurrer, and the final decree rendered in the 
cause. From all these, he says it is manifest, that title to the 
lands .is shown out of Evans, and therefore he is estopped. It 
is a judgment, that in Law he is estopped from asserting a claim 
to them, against the defendant, Birge. As to any admissions 
which the recitals in the bill contain, without referring to them 
in the way of specification, I remark that they are not an estop- 
pel. As evidence against his title, they might go to the Jury for 
what they are worth. Ido not think that there is any admission 
against his claim upon the lands, which, per se, constitutes an es- 
toppel. In Lampen vs. Corke, Holroyd, J. says that estoppels 
are odious in the Law, (7 Eng. S. L. R. 209.) It is often so said, 
and truly said of estoppels, by recitals in deeds, ‘admissions in 
pleadings, andall of that class. They are not to be readily allowed. 
Estoppels by judgment are, however, not odious. They are to be 
received with as much favor as any other defence, because it is 
the interest of the Commonwealth that litigation should cease. 
The Court clearly erred, if he is to be understood as holding 
that the admissions of Evans were in Law an estoppel. I am in- 
clined to believe that he did not so hold, but that he referred to 
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the admissions, as inducement to the judgments in the cause, 
and that his opinion was founded on them. 

[2.] It was insisted in the argument, that the estoppel ought 
to have been pleaded. Whether it ought or not, was nota point 
brought distinctly before the Court, and if we thought with coun- 
sel for the plaintiff in error, it would not be right to send the 
cause back upon a question not decided below. I will only say 
for myself, that although an estoppel by a previous judgment 
may be given in evidence under the general issue in England, 
and have the effect under the direction of the Court of a plea in 
bar, yet I am satisfied that it is more according to our Judiciary 
Act, and in harmony with our system, to plead it. 

It is very well settled, that a fact which has been directly tried 
and decided by a Court of competent jurisdiction, cannot be 
contested again between the same parties or their privies, in the 
same or any other Court. A judgment therefore of a Court of 
Law or a decree in Chancery, is an estoppelto the parties there- 
to, and to those who are in privity with them. This is the rule. 
It is, however, carefully and strongly fenced. ‘The judgment must 
relate to the same question, and must clearly decide it. If it 
came collaterally under consideration, or was only incidentally 
considered, there is no estoppel. And if the decision of the 
question is ascertained inferentially, by arguing from the 
judgment or decree and the pleadings in the case, there is 
equally no estoppel. Laying down the rule, with the modifica- 
tions stated, I subject this case to its test. (6 Wheat. R. 109. 
1 Story’s Rep. 474. 4 Howard, U. S. R. 497, 498.) 

There were two judgments in the cause, to wit: the final 
decree and the decision upon Mr. Gresham’s demurrer. The bill, 
among other things, assailed the sale of the lands, under Mr. Fay’s 
mortgage, upon the ground (which I did not before state) that 
the Sheriff had agreed with the defendant in execution, Evans, 
that he would sell them in parcels, but did in fact sell the whole 
together. The consequence was, as the bill charges, that it did 
not bring more than half its value. Gresham, as stated before, 
bought the land, and was made a party to the bill and demurred 
toit. The Court ruled that the demurrer be sustained upon two 
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grounds: First. Because there was no tender of the purchase 
money; and, Second, because the Sheriff was legally authorized to 
sell the land in the way he did sell it. This was a judgment in 
favor of the validity of the sale, and of course in favor of Gresh- 
am’s title. The bill does not controvert the mortgage debt, or 
the mortgage judgment and execution at all; it only controverts 
the sale. The land being sold under a valid judgment, as the 
property of Evans, and bought by Gresham, and the sale. after 
being attacked in the bill, being sustained by the Court in so 
many words, it is a judgment in favor of Gresham’s title, and it 
of course divests Evans’ title. It is a judgment upon the title of 
lands, in dispute between Evans and Gresham, rendered by a 
Court having competent jurisdiction. The same lands being 
now in controversy, that judgment does estop the plaintiff in 
ejectment, Evans, from asserting a title to them against Gresham, 
and those who claiming under, are in privity with him. These 
things being so, the inquiry is, does Birge, the defendant in this 
ejectment, claim title under Gresham—is he his privy? He is, as 
to all the lots of land making up the Fay Place, except one, to 
wit: WVo. 74. Gresham conveyed to Armstrong all except that lot. 
Armstrong to Brown, and Brown to Birge. Birge therefore ac- 
quired no title from Gresham to that lot, and so far as that is con- 
cerned, is notin privity with him. Evans states, it is true, that the 
whole of the Fay Place, including thereby lot No. 74, was sold 
at the mortgage sale, and it is true that the judgment on the de- 
murrer confirmed the sale; yet inasmuch as no title passed from 
Gresham, for lot 74, Birge cannot claim under him, and as to 
that, is notin privity with him. He therefore, as to that lot, is not 
entitled to a judgment of estoppel against Evans. It is argued 
that he is in privity with McLaughlin, and that Evans being es- 
topped as to him, he is also estopped as to Birge. The privity 
is made out thus: McLaughlin bought the lands at Sheriff’s sale, 
and it was afterwards sold under execution against him, as his 
property, and Brown became the purchaser, and Birge bought of 
Brown. It will be recollected that McLaughlin bought under 
an agreement with Evans, that he Evans, should be allowed to 
sell the land for cash, within twelve months, and have the benefit 
vol x1 35 
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of what it brought over the principal and legal interest, which he 
owed to McLaughlin, with attorney’s fees. Evans charges the 
facts of the sale in his bill—charges that McLaughlin bid off the 
land at $3100, got a deed, and had not paid the purchase 
money. He clearly calls upon McLaughlin to account for that 
sum. On the other hand, McLaughlin answers that he did bid 
off the land, did get the Sheriff’s deed, but did not get possession, 
and did not pay the bid of $3100, and claims, that he should not 
be held to account to Evans for that sum. Whether the sale to 
McLaughlin was a valid sale or not, was a question for the Jury 
to determine, in making up the account between Evans and 
McLaughlin. By the plaintiff in error, it is argued that they did 
not in the verdict which was rendered, embrace this item of 
$3100; that the verdict is made up of items independent of that 
that the charges in the bill of payments made to .WcLaughlin,; 
justified the verdict, irrespective of any consideration of this sale ; 
in short, that the verdict settled the accounts between these par- 
ties, growing out of the loan and the payments, and did neither 
affirm or disaffrm McLaughlin’s purchase. The conclusion is 
that there is no judgment of the Court founded on their verdict, 
which affirmed that sale, and therefore no judgment which di- 
vested the title of Evans in the lands, and vested it in McLaugh- 
lin; and if so, the decree does not estop Evans as to McLaugh- 
‘in, and of course does not estop him as to Birge. The other 
side insist that the Jury must have embraced the purchase 
money in their verdict, and thereby divested Evans’ title, and if 
it did, he, Evans, is estopped as to McLaughlin, and as to Birge, 
who claims under McLaughlin. Itis now apparent that the 
question is reduced to this, to wit; did the verdict of the Jury, 
and the decree of the Court thereon charge McLaughlin with his 
bid of $3100? If it did, it was done upon an affirmation of his 
title to the lands, including lot 74, which he bid off at Sheriff’s 
sale, and Evans is estopped by that decree. ‘This was really the 
question made in the argument; neither the verdict nor the de- 
cree, in terms declare of what items the credits allowed Evans 
against McLaughlin were constituted. They are silent about 
this sale ; this being so,-we are left to inference, and the rule is 
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that an estoppel by judgm-nt cannot be made out inferentially. 
If indeed, as might be the case, the inference was a necessary 
conclusion in law, from the issues made by the pleadings, it is 
not true, that a judgment may not be made an estoppel inferen- 
tially. But when the inquiry is whether the fact in question, as 
here, whether the Jury did charge McLaughlin with the $3100, 
is covered and concluded by the verdict, it,cannot be granted 
inferentially. The estoppel cannot be made out, in the language 
of the Supreme Court of the United States, by arguing from the 
judgment. In making up his account against McLaughlin, 
Evans does not charge him with the $3100 specifically, although 
in the charging part of his bill, he claims it as justly due him. 
In that account he charges him with payments, and states a bal- 
ance against him. McLaughlin exhibits his account against 
Evans, and claims a large balance. What proofs were before 
the Jury does not appear. They found a small balance against 
McLaughlin, and decreed that the executions be entered satisfied, 
and that the notes be delivered up. Without saying more, it is 
very plain that: we do not know whether they embraced this 
item in their verdict or not; they may have done so—I think 
most probably did. The record does not show that they did. We 
cannot say that there was a judgment on the sale, and on the title, 
therefore, to the lands; we cannot say that there is an estoppel 
by judgment. Our judgmentis, that this bill and answer, the ad- 
missions therein of the parties, and the judgments and decrees 
thereon, do not estop the plaintiff below as to the land not em- 
braced in Mr. Gresham’s deed. The exclusion of the evidence, 
therefore, on the ground of estoppel, we hold to have been er- 
roneous. 
Let the judgment be reversed. 





